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SUMMARY
BIOLOGICAL OPINION ON THE EFFECTS OF THE THORNYDALE ROAD
IMPROVEMENT PROJECT IN PIMA COUNTY, ARIZONA

Date of Opinion: February 25, 2002
Action Agency: Environmental Pratection Agency (EPA), San Frandsco, California

Project: The proposed action involvesissuance of a Nationa Pollutant Discharge Elimination
System (NPDES) general permit under section 402 of the Clean Water Act from the EPA and a
section 404 permit under the CWA from the Army Corps of Engineers (COE). The EPA isthe
lead Federal agency for this consultation. Thesepermits will allow the widening and placement
of flood contral structures along Thornyda e, M agee, and Cortaro Farms roadsin PimaCounty.

Listed Species Affected: The endangered cactus ferruginous pygmy-owl (CFPO) (Glaucidium
brasilianum cactorum) without critical habitat.

Biological Opinion: The proposed action is not likely to jeopardize the continued existence of
the CFPO. There currently isno critical habitat for the CFPO, therefore none will be affected.

Incidental Take Statement:

Level of take anticipated: We do not anticipatethe proposed action will incidentally
cause any take in the form of harm, death, or injury of any CFPO. The projed siteis
within a portion of aresident male CFPO’ s home range (600 meters [0.37 mile]). If this
owl breeds, they and their young could be affected by construction noise, dust, traffic, or
other human activity in connection with the construction of these capitol improvements.
This project includes conservation measures such that the Service does not anticipate that
these activities will constitute incidental take. Generally, we believe that the conservaion
measures adopted by the County as a result of this consultation, will reduce any CHPO
effects below take. However, it is possible that non-lethal incidental take (in the form of
harassment only) of this CFPO will occur within a 600-meter (0.37-mile) radius of its
activity center as the result of ongoi ng construction activity.

Reasonable and Prudent Measures. The biological opinion presents four measures for
reducing incidental take. Implementation of these measures through terms and conditions
are mandatory. They are: (1) minimize vegetation disturbance, loss of key habitat
components, and other potential adverse effects to CFPOs within the estimated home
range of the resident single or CFPO pair; (2) minimize noise disturbance immediately
adjacent to a CFPO nest or activity center; (3) promote connectivity to allow for
movement within CFPO home ranges, between CFPO sites and adjacent suitable habitat
within the project site and Conservation Lands; and (4) monitor construction activities




during and after completion of the project to ensure compliance with the terms and
conditions and to determine their effectiveness to accomplish their stated goals. Report
the findings of this monitoring to the Service and corrective measures that will be taken if
measures are not met and desired goals are not achieved.

Terms and Conditions: Nineteen mandaory terms and conditions are included to
implement the reasonable and prudent measures. They include a variety of measures to
reduce incidental take of CFPOs, maintain sufficient habitat within the project vicinity to
support owls, and provide movement corridors.

Conservation Recommendations: In furtherance of the purposes of the Endangered Species
Act, we recommend implementing the following discretionary actions: (1) EPA and COE should
conduct or fund studies using both monitoring and telemetry, to deermine CFPO habitat use
patterns and relationships between owls and the human interface in northwest Tucson; (2) EPA
and COE should continue to actively participate in regional planning efforts, such asPima
County’s SDCP, and other conservation efforts for the CFPO; and (3) EPA and COE should
assist in the implementation of recovery tasks identified in the CFPO Recovery Plan when
approved by the Service.
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United States Department of the Interior
U.S. Fish and Wildlife Service
2321 West Royal Palm Road, Suite 103
Phoenix, Arizona 85021-4951
Telephone: (602) 242-0210 FAX: (602) 242-2513

In Reply Refer To:

AESO/SE
2-21-00-F-213 February 25, 2002

Mr. Terry Oda, Chief

Clean Water Act Standards and Permits Water Division
Environmental Protection Agency

75 Hawthorne Street

San Francisco, California 94105-3901

Subject:  Final Biological Opinion on the Effects of the Thornydale Road Improvement Project
in Pima County, Arizona

Dear Mr. Oda:

This responds to the Environmental Protection Agency (EPA) May 29, 2001, request for formal
consultation with the U.S. Fish and Wildlife Service (Service) pursuant to section 7 of the
Endangered Species Act (ESA) (87 Stat. 884, as amended; 16 U.S.C. 1531 & seq.) on the effects
of the proposed Thornydale Road Improvement Projed on the endangered cactus ferruginous
pygmy-owl (CFPO or owl) (Glaucidium brasilianum cactorum) without critical habitat and the
endangered lesser long-nosed bat (Leptonycteris curasoae yerbabuenae) without critical habitat.

The proposed action involves issuance of a National Pollutant Discharge Elimination System
(NPDES) general permit under section 402 of the Clean Water Act (CWA) from the EPA and a
section 404 permit under the CWA from the Army Corps of Engineers (COE). The EPA isthe
lead federal agency for this consultation. COE has suspended thar issuance of a section 404
permit pending the completion of this consultation. These permitswill allow the widening and
placement of flood control structures along Thornydale, Magee, and Cortaro Farms roads in Pima
County.

The EPA has requested Service concurrence that the proposed action is not likely to adversely
affect the lesser long-nosed bat. We concur with this determination for the lesser long-nosed bat.

Consultation History

The Service and Pima County (County) began informal consultation on the proposed project on
September 28, 1998, continuing with aseries of meetings and telephone discussions. Duringthis
time, we worked closely with County staff to minimize effects of this proposed capital
improvement. In January and September 2000, the County provided information regarding the
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size, scope, and location of the proposed project. At that time, we understood the disturbance
would occur primarily in previously cleared areas along the eastern portion of the right-of-way
along Thornydale. Based on thisinformation, on October 5, 2000, we concurred with the Corp’s
determination® that this project may affect, but is not likely to adversely affect the CFPO. Our
concurrence was based on the following information: (1) construction activity would not take
place within 100 meers of a CFPO neg or activity center; (2) no significant construction noise
disturbance with 400 meters of a CFPO site during the breeding season would occur; (3) no
vegetation in excess of 20% within 600 meters of an owl site would take place; (4) traffic ddays
during daily peak activity periods would not occur; and (5) the project would result in the
removal of only 32 trees, which would be replaced with 332 trees (a a 10:1 replacement ratio) in
addition to other planting of shrubs and other vegetation, resulting in substantially more
vegetation upon completion onsite.

Between November 9-11, 2000, County contradors, graded asignificant swah (approximately
25 to 75 feet) of vegetation along Thornydale Road, Magee Road, and Cortaro Farms Road right-
of-ways, removing approximately 6.31 acres of upland vegetation containing approximately 198
trees instead of 32 expected by the Service. In addition, 309 saguaros were also removed, some
of which were sdvaged. We met with County staff on November 11, 2000, and they agreed to
halt all grading and construction activity north of Mages Road until they reassessed the effects of
their project. The County, adting as the non-federal representative for the EPA?, determined the
project would adversely affect the CFPO and submitted a draft BA (SWCA 2000) to the Service
on November 27, 2000. On January 19, 2001, we notified the COE® that we concurred with their
determination that this project would have no effect on the CFPO south of Magee Road to Ina
Road and COE agreed to suspend the 404 permit north of Magee Road. Since that time, we have
had several medtings and discussions with County staff and consultants to redesign the project,
minimizing adverse eff ects to the CFPO. On May 22, 2001, the EPA submitted arevised BA
(SWCA 2001) for the portion of the project north of Magee Road and requested initiation of
formal section 7 consultation with the Service. On June 27, 2001, we notified the EPA that
sufficient information was provided, and formal consultation was initiated on the date we
received the request (May 29, 2001). On October 2, 2001, November 9, 2001 and February 21,
2002 we requested, and you granted additiona 30-day extensions to resolve issues related to
adverse effects from this project. On November 29, 2001, we were asked to provide a draft
biological opinion for review by December 10, 2001. The Servicereceived comments from the
EPA and the County on January 7, 2002.

This biological opinion is based on information provided in the revised BA (SWCA 2001),
received on May 29, 2001, which isincorporated herein by reference; correspondence between

! The COE was, at that time, the lead federal agency for the entire project since the County was
seeking a section 404 permit under the CWA for the entire project.

2 The EPA is the lead federal agency for this consultation.

% The COE remained lead federal agency for the portion of the project south of Magee Road.
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the Service and the County; numerous tel ephone and personal conversations; field investigations,
correspondence from, and meetings with the County, EPA, and AGFD; and other sources of
information. References cited in this opinion are not a complete bibliography of dl literature
available on the species of concern, residential and commercial development and its effects, or

on other subjects considered in thisopinion. A complete administrative record of this
consultation ison file at this office We have assigned log number 2-21-00-F-213 to this
consultation. Please refer to that number in future correspondence on this consultation.

BIOLOGICAL OPINION
I. DESCRIPTION OF THE PROPOSED ACTION
Proposed action

The proposed action is the issuance and the County’ s utilization of two CWA permits - a section
402 NPDES general permit from the EPA and a section 404 permit from the COE. |ssuance of
these permits will facilitate the construction of flood control structures and road improvements.
The proposed prgect includes an goproximately 1.6-mile reach of roadway, from Magee Road to
gpproximatdy 800 feet north of Cortaro Farms Road, i n northwestern Tucson, Pima County,
Arizona (Figures 1, 2a, and 2b of BA). The project islocated in Township 12S., Range 13E.,
sections 29 and 30. The elevation ranges from 2,326 to 2,360 feet. Theproject siteiswithin
one-quarter mile of a known CFPO, which islocated west of Thornydale Road and south of
Cortaro Farms Road. Prior to September 21, 2001, portionsof the project were located in
Critical Habitat Unit 4 for the CFPO (U.S. Fish and Wildlife Service 1999 [64 FR 37419));
however, on that date, the U.S. District Court of Arizonavacated this designation, remanding it
back to the Service for further consideration. Therefore, there currently is no critical habitat for
the CFPO.

The BA contains a detailed description of the proposed project. Generaly, 3,440 feet of the
existing two-lane Thornydale Road will be expanded to: (1) afour-lane, curbed roadway with
multi-use lanes; (2) planted medians; (3) a pedestrian walkway; (4) utility adjustments and
relocations; and (5) aroadway drainage system and cross drainage structures. The following ae
specific components of the project

Multi-use Lanes

The proposed typical Thornydale Road sectionwill increase theexisting pavement width from its
current 26-to-46-foot range to awidth of 96 feet. Thiswill allow for two travel lanes and turn
bays, and a multi-use lane in each direction. The roadway will be designed to meet local and
national standards for a design speed of 45 miles per hour (mph) from Magee Road to the
northern terminus. The posted speed will be 40 mph from Magee Road to the northern terminus.

Median
A median will extend the length of the project area. The median will be 28 feet wide between

Magee and Cortaro Farms Road and 24 feet with north of Cortaro Farms Road. The 28-foot
median, which will be located in the area of two drainage structures (washes A and Bin Figures



Mr. Terry Oda 4
2ainthe BA) andraised approximatdy 30 inches through the use of concrete barriers, will
extend north approximately 1,000 feet beginning about 400 feet north of Magee Road. The 24-
foot median will extend north about 320 feet beginning about 400 feet north of Cortaro Farms
Road. This median, which will not be raised, will be located in the vicinity of Wash C (Figure
2bin BA). Both medianswill be planted with shrubs and trees (see 3.4 Hahitat Restoration in
BA).

Utilities

Overhead electric lines will be relocated underground with phone and lines on the west side of
Thornydale Road. In addition, Tucson Water has a major waer line that runs down the west leg
of Cortaro Farms Road and turns north up Thornydale Road.

Drainage System

Existing drainage patternsin the project area will be modified to redirect contributing flow to
appropriate storm drain and channel structures. Thiswill include installation of two culverts, one
at each of the southern two project area washes, and two roadside berms (see Fgures 4, 5, 7, and
8 of BA). Drainage culverts will accommodate 4 lanes of roadway and median.

Magee and Cortaro Farms Roads
These road will bath be widened eas and west of Thornydale Road &s part of this project.
Magee Road

This road will be widened east and west of Thornydale Road as part of this projed, extending
750 feet west and 460 feet east of the Thornydale Road. Improvements will include aligning the
existing travel lanes across Thornydale Road and constructing a through lane in each direction
and an exclusive |eft-turn lane. Theleft turn lane will be added to the west leg of Magee Road.
Thiswill be done by adding additional pavement to the north side of the existing roadway. The
roadway will be three lanes wide at the Thornydale Road intersection and will taper down to two
lanes about 800 feet from the intersection. A drainage ditch will be constructed al ong the north
side of the road west of Thornydale. East of Thornydale, improvements will involve
reconstructing the road for approximately 200 feet.

Cortaro Farms Road

Road improvements will extend 1,050 feet west and 850 feet east of the Thornydale Road.
Improvements will include widening of both the east and west legs to accommodate five lanes of
traffic with a small median at the Thornydale Road intersection. Widening will begin about 950
feet west of Thornydale Road. Along the east side of Thornydale Road, approximately 300 feet
of roadway will be reconstructed and an additional 300 feet will be required to taper the
pavement back to the existing roadway section.
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The County has incorporated anumber of conservation measures to avoid and minimize impacts
(see 3.0 Measures to Avoid and Minimize, and Mitigate Impactsin BA). They are summarized
below:

. Redesign drainage crossings on Thomydale Road and Cortaro Farms Road to minimize
the area needed for clearing and allow the County to plant more trees that are closer to the
roadway, thereby reducing CFPO flight distance.

. Replace the drainage channel along the east side of Thornydale Road and on the north
side of Magee Road with small berms that can be revegetated with much less
construction-re ated impact.

. Remove the median opening located approximately 900 feet north of Magee Road to
increase the median area available f or tree planting.

. Widen the median widths thereby increasing the area availablefor tree planting in the
median to allow treesto be planted cl oser to the roadway.

. Plant 825 15-gallon trees (i.e., blue palo verde, ironwood, mesquite, sweet acacia, desert
hackberry), 477 5-gallon woody shrubs, 5,781 1-gallon non-woody shrubs, and 4.4 acres
of ground cover within the project site. The County will also plant trees and shrubs
within some portionsof the easement that currently are sparsely vegetated. Drip
irrigation will be used to establish and maintain these plants, and the site will be
monitored to ensure survival.

. Reduce the | eft turn bay lane length to 150 feet at Magee Road for southbound traffic and
at Placita Oeste for northbound traffic. Thiswill increase the median area available for

tree planti ng.

. Install a guardrail at the face of the outside curb along Thornydale Road. Thiswill allow
for tree planting closer to the edge of the roadway to reduce opening widths.

. Reduce the maximum highway speed from the current 45 mph to 40 mph.

. At strategic locations, place clumps of large boxedtrees on either Sde of Cortaro Farms

Road and Thornydale Road to reduce the opening owls would have to fly across, thereby
improving connectivity of theexisting CFPO territory to adjacent habitats.

. Restrict vegetation disturbance within 100 meters of a CFPO nest or activity center.

. Restrict noise disturbance from heavy equipment (e.g., gradi ng, paving, cutting, filling,
hauling, heavy earthwork, clearing, grubbing, or work in cuverts/storm drains) within
400 meters of a CHPO activity site during the CFPO breeding season (February 1 to July
31).



Mr. Terry Oda

There will be no vegetation disturbance greater than 20 percent within 600 meters of a
CFPO site (within its estimated home range). (This percentage was exceeded during
initial vegetation clearing activities. Consequently, the County proposed during informal
consultation with the Service that off-site land acquisition will be undertaken to return to
20 percent the total acreage of project-relaed disturbance). The County isactively
pursuing possession* for the conservation of the CFPO approximately 35.6 acres shown
in Appendix A. These lands have yet to be obtained by the County; however, they have
entered into a Manorandum of Agreement (MOA) with the Service specifying that these
parcels, or others acceptable by the Service, will be placed in conservation status and
managed for the benefit of the CFPO in perpetuity (Appendix A).

The County has devel oped management prescriptions for the Conservation Landswith
the intent to protect existing CFPO habitat and to provide movement corridors. Special
efforts may be targeted where needed to maintain, protect, and restore natural habitat
values and ecosystem integrity (Appendix B).

The County will not undertake any activity during the breeding season which resultsin
traffic congestion or delays one hour before during, and one hour after sunrise and sunset
to reduce noise.

Grading will only occur between Magee Road and the culvert extension north of Cortaro
Farms Road prior to February 1. Light construction activity (e.g. installation of water
lines, utilities, trafic lights, and surveying) may occur during this time frame. After July
31, heavy equipment may continue with operation in this zone. For the purposes of this
project, installation of water lines and utilities are not considered light construction and
will not be conducted during the CFPO breeding season.

The County will modify project construction activities and timing as necessary within
one-quarter mile of a CFPO site or nest with approval of the Service and coordination
with AGFD, dependent on the status of owls in the vicinity.

II. STATUS OF THE SPECIES

A detailed description of the life history and ecology of the CFPO may be found in the Birds of
North America (Proudfoot and Johnson 2000), Ecology and Conservation of the Cactus
Ferruginous Pygmy-owl in Arizona (Cartron and Finch 2000), and other information available at
the Arizona Ecologcal Services Field Office. Information specific to the CFPO in Arizonais
limited. Research in Texas has provided useful insights into the ecology of the subspecies, and
In some instances represents the best available information; however, habitat and environmental
conditions are somewhat different in Arizona and conclusions based on Texas information are
tentative.

* Through purchase or condemnation.
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Species description

The Service listed the Arizona populaion of the CFPO as adistinct population ssgment (DPS)

on March 10, 1997, (U.S. Fish and Wildlife Service 1997 [62 FR 10730]). The past and present
destruction, modification, or curtalment of habitat is the primary reason for the decrease in
population levels of the CFPO. On July 12, 1999, we designated approximately 731,712 acres of
critical habitat supporting riverine, riparian, and upland vegetation in seven critical habitat units,
located in Pima, Cochise, Pinal, and Maricopa countiesin Arizona (U.S. Fish and Wildlife
Service 1999 [64 FR 37419]). However, on September 21, 2001, the U.S. District Court for the
District of Arizonavacated thisfinal rule designating critical habitat for the CFPO, and remanded
its designation back to the Service for further consideration.

Life history

CFPOs are small birds, averaging 6.75 inches in length. CFPOs are reddish-brown overdl, with
acream-colored belly streaked with reddish-brown. The CFPO is crepuscular/diurnal, with a
peak activity period for foraging and other activities at dawn and dusk. During the breeding
season, they can often be heard calling throughout the day, but most activity is reported between
one hour before sunrise to two hours after sunrise, and late afternoon/early evening from two
hours before sunset to one hour after sunset (Collins and Corman 1995).

A variety of vegetation communities are used by CFPOs, such as: riparian woodlands, mesqguite
(Prosopis spp.) “bosgues’ (Spanish for woodlands), Sonoran Desertscrub, and semidesert
grassland communities, as well as nonnative vegetation within these communities. While plant
species composition differs among these communities, there are certain unifying characteristics
such as the presence of vegetation in afairly dense thicket or woodland, the presence of trees or
saguaros large enough to support cavity nesting, and elevati ons bel ow 4,000 ft. Higtoricdly,
CFPOs were associated with riparian woodlands in central and southern Arizona. Plants present
in these riparian communities include cottonwood, willow (Salix $pp.) and hackberry (Celtis
spp.). Cottonwood trees are suitable for cavity nesting, while the density of mid- and lower-story
vegetation provides necessary protection from predators and an abundance of prey items for the
CFPO. Mesqguite bosque communities are dominated by mesquite trees, and are described as
mesquite forests due to the density and size of the trees.

Over the past several decades, CFPOs have been primarily found in the Arizona Upland
Subdivision of the Sonoran Desert, particularly Sonoran Desertsarub (Brown 1994). This
community in southern Arizona consists of paloverde, i ronwood, mesquite, acacia, bursage
(Ambrosia spp.), and columnar cacti (Phillips et a. 1964, Monson and Phillips 1981, Davis and
Russell 1984, Johnson and Haight 1985, Johnsgard 1988). However, over the past several years,
CFPOs have a'so been found in riparian and xeroriparian habitats and semidesert grasslands as
classified by Brown (1994). Desertscrub communities are characterized by an abundance of
saguaros or large trees, and a diversity of plant species and vegetation strata. Xeroriparian
habitats contain arich diversity of plants that support awide array of prey species and provide
cover. Semidesat grasslands have experienced the invasion of velve mesquites (Prosopis
velutina) in uplands and linear woodlands of various tree species along bottoms and washes.
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The density of trees and the amount of canopy cover preferred by CFPOs in Arizonais unclear.
However, preliminary results from a habitat selection study indicate that nest sites tend to have a
higher degree of canopy cover than random sites (Wilcox et al. 2000). For areas outside Arizona,
CFPOs are most commonly characterized by semi-open or openwoodlands, often in proximity to
forests or patches of forests. Where they are found in forested areas, they are typically observed
along edges or in openings, rather than deep in the forest itself (Binford 1989, Sick 1993),
although this may be a bias of increased visibility. Overall, vegetation density may not be as
important as patches of dense vegetation with a developed canopy layer interspersed with open
areas. The physical settings and vegetation composition varies aooss G. brasilianum’s range
and, while vegetation structure may be more important than composition (Wilcox et al. 1999,
Cartron et al. 2000a), higher vegetation diversity is found more often at nest sites than at random
sites (Wilcox et a. 2000).

CFPOstypicdly hunt from perchesin treeswith densefoliage usng a perch-and-wai t strategy;
therefore, sufficient cover must be present within their home range for them to successfully hunt
and survive. Their diverse diet includes birds, lizards, insects, and small mammals (Bendire
1888, Sutton 1951, Sprunt 1955, Earhart and Johnson 1970, Oberholser 1974) and frogs
(Proudfoot et al. 1994). The density of annuals and grasses, as well as shrubs, may be important
to the CFPO’ s prey base. Shrubs and large trees also provide protection against aerial predation
for juvenile and adult CFPOs and cover from which they may capture prey (Wilcox et a. 2000).

CFPOs are considered non-migratory throughout their range by most authors, and have been
reported during the winter monthsin several locations, including Organ Pipe Cactus National
Monument (OPCNM) (R. Johnson unpubl. data, T. Tibbitts, Organ Pipe Cactus National
Monument unpubl. data). CFPOs begin nesting activitiesin late winter to early spring. In
Arizona differences between nest sites may vary by as much as two months (Abbate et al. 1996,
S. Richardson, Arizona Game and Fish Department unpubd. data). Aswith other avian species,
this may be the result of a second brood or a second nesting attempt following an initial failure
(Abbate et al. 1996). In Texas, juveniles remained within approximatdy 165 feet of adults until
dispersal. Dispersal distances (straight line) of 20juveniles monitored from their natal sites to
nest sites the following year averaged 5 miles (ranged from 0.75 to 19 miles (G. Proudfoot
unpubl. data). Telemetry studies of dispersing juvenilesin Arizona during 1999 and 2000 ranged
from 1.4 to 12.9 miles (straight line distance) (n=6, mean 6.2 miles) in 1999, and 1.6 to 11.7
miles (n=6, mean 5.8 miles) in 2000 (S. Richardson and M. Ingraldi, ArizonaGame and Fish
Department unpubl. data). CFPO telemetry studies have documented movement of owls
between southem Pinal County and northwestern Tucson (S. Richardson and M. Ingraldi,
Arizona Game and Fish Department unpubl. data). Typically, juveniles dispersed from natal
areasin July, but did not appear to defend aterritory until September. They may move up to one
mile in anight; however, they typically fly short distances from treeto tree instead of long single
flights (S. Richardson, Arizona Game and Fish Department unpubl. data). Subsequent surveys
during the spring have found that locations of male CFPOs are in the same general locéion as
last observed the preceding fdl.
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Apparently, unpai red females may aso remain in the same territory for some period of time. In
the spring of 2001, an unpaired female (the male died in 2000) remained in the same territory as
was occupied in previous years well into the spring, exhibiting territorial behavior (calling) for
approximately two months until ultimately switching territories and pairing with an unpaired
male and successfully nesting (S. Richardson, Arizona Game and Fish Department unpubl. data).
Researchers suspect that if this unpaired female could have attracted an unpaired male during
that time, she would have likely remained in her original territory. Apparently at some point the
urge to pair istoo strong to remain and they seek out new mates.

In Texas, Proudfoot (1996) noted that, while CFPOs used between 3 and 57 acres during the
incubation period, they defend areas up to 279 acres in the winter. Therefore, a280-acre home
range is considered necessary for CHPOs. Proudfoot and Johnson (2000) indicate males defend
areas with radii from 1,100 - 2,000 feet. Initial results from ongoing studiesin Texasindicate
that the home range of CFPOs may also expand substantially during dry years (G. Proudfoot
unpubl. data).

Species status and distribution range wide

The CFPO is one of four subspecies of ferruginous pygmy-owl. CFPOs are known to occur from
lowland central Arizona south through western Mexico to the states of Colima and Michoacan,
and from southern Texas south through the Mexican states of Tamaulipas and Nuevo Leon. Itis
unclear at thistimeif the ranges of the eastern and western populations of the ferrugnous
pygmy-owl mergein southern Mexico. Recent genetic sudies suggest that ferruginous pygmy-
ow! populations in southern Arizona and southern Texas are distinct subspedes, and that thereis
Nno genetic isolation between populations in the United States and those immediately south of the
border in northwestern or northeastern Mexico (Proudfoot and Slack 2001). Results also indicate
acomparatively low haplotypic diversity in the northwestern Tucson popul ation, suggesting that
it may be recently separaed from those in the Altar Valley, Arizona, and in Sonora and Sinaloa,
Mexico.

The Service is currently funding habitat studies and surveys in Sonora, Mexico to determine the
distribution and relative abundance of the CFPO there. Based on the lack of sightings, they may
be absent, rare, or uncommon in northern Sonora, Mexico (Hunter 1988, U.S. Fish and Wildlife
Service 1997). Preliminary resultsindicate that CFPOs are present in northern and central
Sonora (U.S. Fish and Wildlife Service unpubl. data). Further studies are needed to determine
thelir distribution in Mexico.

The range of the Arizona DPS of the CFPO extends from the International Border with Mexico
north to central Arizona. The northernmost historic record for the CFPO is from New River,
Arizona, about 35 miles north of Phoenix, where Fisher (1893) reported the CFPO to be "quite
common” in thickets of intermixed mesquite and saguaro cactus. According to early surveys
referenced in the literature, the CFPO, prior to the mid-1900s, was "not uncommon,” " of
common occurrence,” and a "fairly numerous' resident of lowland central and southern Arizona
in cottonwood forests, mesqguite-cottonwood woodlands, and mesquite bosques along the Gila,
Salt, Verde, San Pedro, and Santa Cruz rivers and various tributaries (Breninger 1898, Gilman
1909, Swarth 1914). Additionally, CFPOs were detected at Dudleyville on the San Pedro River
as recently as 1985 and 1986 (Arizona Game and Fish Department unpubl. data Hunter 1988).
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Records from the eastern portion of the CFPO's range include a 1876 record from Camp
Goodwin (nearby current day Geronimo) on the Gila River, and a 1978 record from Gillard Hot
Springs, also on the GilaRiver. CFPOs have been found as far west as the Cabeza Prieta Tarks,
Y uma County in 1955 (Monson 1998).

Hunter (1988) found fewer than 20 verified records of CFPOs in Arizonafor the period of 1971
t0 1988. Formal surveysfor the CFPO on OPCNM began in 1990, with one located that year.
Beginning in 1992, survey efforts conducted in cooperation with the AGFD, located three singe
CFPOs on OPCNM (U.S. Fish and Wildlife Service unpubl. data and Organ Pipe Cactus
National Monument unpubl. data). In 1993, surveys were conducted at locations where CFPOs
had been sighted since 1970. Only one CFPO was detected during these survey periods, and it
was located in northwestern Tucson (Felley and Corman 1993). In 1994, a pair and single owl of
unknown breeding status were located in northwestern Tucson during informal survey work by
AGFD (Abbate et al. 1996). In 1995, AGFD confirmed 5 adult CFPO and onejuvenile, one of
which was the first nest in many years. In 1996, AGFD focused their survey dfortsin the
Tucson Basin. A total of 12 CFPOs were detected, including one known nesting pair and their 2
fledglings which successfully fledged. Three additional CFPOs and three other unconfirmed
reports were also recorded at OPCNM in 1996.

While the majority of Arizona CFPO detections in the last seven years have been from the
northwestern Tucson areain Pima County, CFPOs have a so been detected in southern Pinal
County, at OPCNM, Cabeza Prieta National Wildlife Refuge (CPNWR), Buenos Aires National
Wildlife Refuge (BANWR), and on the Coronado National Forest. The following isabrief
summary of recent owl numbers and distribution:

In 1997, survey efforts of AGFD located atotal of five CFPOsin the Tucson Basin study area
(the area bounded to the north by the Picacho Mountains, the east by the Santa Catalina and
Rincon mountains, the south by the Santa Rita and Sierrita Mountains, and the Tucson
Mountains to the west). Of these owls one pair successfully fledged (young that left their nest
cavity) two young which were banded. Two adult males were al'so located at OPCNM, with one
reported from a previously unoccupied area (T. Tibbitts, Organ Pipe Cactus National Monument
pers. comm. 1997).

In 1998, survey effortsin Arizonaincreased substantially and, as aresult, more CFPOs were
documented, which may at least in part account for alarger number of known owls. 1n 1998, a
total of 35 CFPOs were confirmed (S. Richardson, Arizona Game and Fish Department unpubl.
data, U.S. Fish and Wildlife Service unpubl. data, T. Tibbitts, Organ Pipe Cactus National
Monument unpubl. data, D. Bieber, Coronado National Forest unpubl. data).

®To alarge degree, survey effort plays an important factor in where owls have been documented.
Survey effort has not been consistent over the past several yearsin al areas of the state, affecting the
known distribution and numbers of owlsin any particular area.
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In 1999, atotal of 41 adult CFPOs were found in Arizona at 28 sites. Of these sites, 11 had
nesting confirmed by AGFD and the Service. CFPOs were found in three distinct regions of the
state: Tucson Basin, Altar Valley, and OPCNM. Almost half of the known owl siteswere in the
Altar Valley. Overal, mortality was documented for a number of fledglings due to natural (e.g.,
predation) or unknown causes. Of the 33 young found, only 16 were documented as surviving
until dispersal (juveniles known to have successfully dispersed from their natal areg). Itis
unclear what the survival rate for CFPOs is, however, as with other owls and raptors, ahigh
mortality (50% or more) of youngistypical during the first year of life.

Surveys conducted in 2000 resulted in 24 confirmed CFPO sites (i.e. nests and resident CFPO
sites) and severa other unconfirmed sites (S. Richardson, Arizona Game and Fish Department
unpubl. data, T. Tibbitts, Organ Pipe Cactus National Monument unpubl. data, U.S. Fish and
Wildlife Service unpubl. data). A total of 34 adult CFPOs were confirmed. Nesting was
documented at 7 sites and 23 fledglings were confirmed. A total of 9 juveniles were known to
have successfully dispersed from their natal areasin 2000. Successful dispersal was not
confirmed at two nests with four fledglings. The status of the remaining fledglings was
unknown; however, they were presumed dead.

Surveys conducted during the 2001 season resulted in atotal of 47 adult CFPOs confirmed a 29
sites® in Arizona (S. Richardson, Arizona Game and Fish Depattment unpubl. data T. Tibbitts,
Organ Pipe Cactus National Monument unpubl. data, U.S. Fish and Wildlife Service unpubl.
datd). Therewere aso several other unconfirmed sites that are not included in these totals.
Nesting was documented at 17 sites and 24 young were confirmed to have successfully fledged.
In addition, there were 2 nests with young that potentially could have fledged young; however,
thiswas not confirmed. Similar to the previous three years, there was over a 50% fledgling
mortality documented in 2001 (S. Richardson, Arizona Game and Fish Department unpubl. data).
The following regions of the stateare currently known to have CFPOs:

* Tucson Basin (northwestern Tucson and southern Pinal County) - A total of 8 adults (3 pairs
and 2 single resident males) were confirmed at 5 sites, al of which werein Pima County.
One single unpared male CFPO was documented in southern Pinal County. Three nestsin
northwestern Tucson were confirmed, all with young.

e Altar Valley - A total of 18 adult CFPOs were documented at 12 sites’. Asaresult of
increased access to portions of the valley, the number of known owls increased to 7 pairs and
4 resident single owls. A total of 7 nests were confirmed.

® CFPO sites are nests and resident male CFPO sites that have been confirmed by AGFD or the
Service.

" There was one additional female in Altar Valley found dead in a saguaro cavity, suspected to
have been killed by a screech owl (S. Richardson, Arizona Game and Fish Department unpubl. data).
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* OPCNM and CPNWR - Twelve adults, consisting of 2 pairs and 4 single CFPOs were
confirmed at 8 sites. Three nests were active. Two new sites were documented on the
CPNWR and 1 north of OPCNM near Ajo, Arizona.

* Other Areas - A total of 9 adults, consisting of 4 pairsand 1 single CFPO at 5 sites
documented elsewhere in southern Arizona. Nesting was confirmed at 4 of these sites. Itis
unknown how many of these young successfully dispersed. There were severd other possible
CFPO detections reported elsewhere in the state, but they were not confirmed.

One factor affecting the known distribution of CFPOs in Arizonais where early naturalists spent
most of their time and where recent surveys have taken place. For example, amajority of
surveys in the recent past (since 1993) have taken placein OPCNM and in the Tucson Basin, and
these areas are where most owl locations have been recorded. However, over the past three
years, large, previously unsurveyed areas have been inventoried for owls, resulting in amuch
wider distribution than previously thought. Asareault, our knowledge is changing as to CFPO
distribution and habitat needs as new information is collected. For example, before 1998, very
few surveys had been completed in the Altar Valley in southern Pima County. Prior to 1999, the
highest known concentration of CHPOs in the state wasin northwestern Tucson. However, in
1999, after extengve surveysin Altar Valley, more owls were found there (18 adults) than in
northwestern Tucson (11 adults), although until 2001, there have been fewer nest sitesin Altar
Valley thanin the Tucson Basn (S. Richardson, Arizona Game and Hsh Department unpubl.
data). Asaresult, our knowledge is changing as to their distribution and habitat needs as new
information is collected.

Range wide trend

One of most urgent threats to CFPOs in Arizonais thought to be the loss and fragmentation of
habitat (U.S. Fish and Wildlife Service 1997, Abbate et a. 1999). The complete removal of
vegetation and natural features required for many large-scale and high-density devel opments
directly and indirectly impacts CFPO survival and recovery (Abbate et al. 1999).

Habitat loss, degradation, and fragmentation are widely accepted causes contributing to raptor
population declines worldwide (Snyder and Snyder 1975, Newton 1979, LeFranc and Millsap
1984). Habitat fragmentation is the process by which alarge and continuous block of natural
habitat is transformed into much smaller and isolated paches by human activity (Noss and Csuti
1994). Fragmentation has two components (1) reduction of the total amount of habitat type and
(2) apportionment of remaining habitat into smaller, more isolated patches (Harris 1984, Wilcove
et al. 1986, Saundeset a. 1991). Casualties caused by pest control, pollution, collisions with
cars, radio towers, glass windows, power lines, and cat predation are often underestimated,
although likely increasing in occurrence dueto human population growth (Banks 1979, Klem
1979, Churcher and Lawton 1987). Even where human-related deaths are uncommon, they may
still substantially affect populations of rare birds(Cartron et a. 2000a). Becauseof the proximity
of CFPO sitesto residential areas in northwestern Tucson, these interactions may be asignificant
cause of owl mortality there (Cartron et al. 2000a).
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Nesting in small natural patches may have additional risks. For example, Haug (1985) found
burrowing owl home range size increases with the per centage of vegetation di sturbance. In
fragmented landscapes, burrowing owls may forage greater distances and spend more time away
from the nest, making them more vulnerable to predators, and therefore, less efficient at
reproduction (Warnock and James 1997). As fragmentation increases, competition for fewer
productive CFPO territories may occur (Abbate et al. 1999). Unlike other larger birds that can
fly long digances over unsuitable or dangerous areas to establish new territories, CFPOs, because
of their small size, and their short style of flight are exposed to greater risks from predation and
other threats (Abbate et al. 1999).

Site tenacity in birds is one of many factorsthat may create time lags inresponse to
fragmentation and other disturbances. Individuals may remain in sites where they bred
successfully in the past, long after the habitat has been altered (Wiens 1985). Because of lack of
data, it is unclear whether site tenacity for CFPOs, in increasingly fragmented landscapes, such as
existsin the action area, isafactor. For example, researchers have been closely monitoring an
established CFPO site (documented each year since 1996) in which the maledied in 1999,
apparently from a collision with afence (S. Richardson, Arizona Game and Fsh Department
unpubl. data.). This site has not been known to be active since 1999. It has the highest amount
of development (33%) within its estimaed home range of any other known nest site (S
Richardson, Arizona Game and Fish Department unpubl. data.). The site will continued to be
monitored to determine if new owls reestablish a nest site.

In northwestern Tucson, al currently known CFPO locations, particularly nest sites, are in low-
density housing areas where abundant native vegetation separates structures. Additionally, they
are adjacent to or near large tracts of undeveloped land. CFPOs appear to use non-native
vegetation to a certain extent, and have been observed perching in non-native treesin close
proximity to individual residences. However, the persistence of CFPOs in areas with an
abundance of native vegetationindicates that a complete modification of natural conditions likely
results in unsuitable habitat conditions for CFPOs. While development activities are occurring in
close proximity to owl sites, particularly nest sites, overall noise levels are low. Housing density
islow, and as aresult, human presence is also generally low. Roadsin the areas are typically dirt
or two-lane paved roads with low speed limits that minimizes traffic noise. Low density housing
areas generally have lower levds of traffic noise because of the limited number of vehicles
traveling through the area.

Other factors contributing to the decline of CFPO habitat include the destruction of riparian
bottomland forestsand bosques. It is estimated that 85to 90% of low-elevation riparian habitats
in the southwestem U.S. have been madified or lost; these alterations and losses are attributed to
woodcutting, non-native plant invasions, urban and agricultural encroachment, water diversion
and impoundment, channelization, groundwater pumping, livestock overgrazing, and hydrologic
changes resulting from various land-use practices (e.g., Phillips et al. 1964, Carothers 1977,
Kusler 1985, Jahrsdoerfer and Leslie 1988, U.S. Fish and Wildlife Service 1988, U.S. General
Accounting Office 1988, Szaro 1989, Dahl 1990, State of Arizona 1990, Bahre 1991). Cutting of
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trees for domestic and industrial fuel wood was so extensive throughout southern Arizona that,
by the late 19th century, riparian forests within tens of miles of towns and mines had been
decimated (Bahre 1991). Mesquite was afavored species because of its excellent fuel qualities.
In the project area, the famous vast forests of "giant mesquites’ along the Santa Cruz River in the
Tucson area described by Swarth (1905) and Willard (1912) fell to thisthreat, as did the "heavy
mesquite thickets" where Bendire (1888) collected CFPO specimens dong Rillito Creek, a Santa
Cruz River tributary, in present-day Tucson. Only remnant fragments of these bosgues remain.

Regardless of past distribution in riparian areas, it is clear that the CFPO has declined throughout
Arizonato the degree that it is now extremely limited in distribution in thestate (Johnson et al.
1979, Monson and Phillips 1981, Davis and Russell 1984, Johnson-Duncan et a. 1988, Millsap
and Johnson 1988, Monson 1998). A very low number of CFPOs in riparian areas in recent
years may reflect the loss of habitat connedivity rather than the lack of suitability (Cartron et al.
2000Db).

In recent decades, the CFPO's riparian habitat has continued to be modified and destroyed by
agricultural development, woodcutting, urban expansion, and general watershed degradation
(Phillips et al. 1964, Brown et al. 1977, State of Arizona1990, Bahre 1991, Stromberg et al.
1992, Stromberg 1993a and 1993b). Sonoran Desertscrub has been affected to varying degrees
by urban and agricultural development, woodcutting, and livestock grazing (Bahre 1991).
Pumping of groundwater and the diversion and chamnelization of natural watercourses are also
likely to have reduced CFPO habitat. Diversionand pumping resut in diminished surface flows,
and consequent reductions in riparian vegetation ae likely (Brown et al. 1977, Stromberg et al.
1992, Stromberg 1993a and 1993b). Channelization often aters stream banks and fluvial
dynamics necessary to maintain native riparian vegetation. The series of dams along most major
southwestern rivers (e.g., Colorado, Gila, Salt, and Verde rivers) have altered riparian habitat
downstream of dams through hydrological and vegetational changes, and have inundated former
habitat upstream.

In the United States, CFPOs are rare and highly sought by bird watchers, who concentrate & a
few of the remaining known locations. Limited, conservative bird watching is probably not
harmful; however, excessive attention and playing of tape-recorded calls may at times constitute
harassment and affect the occurrence and behavior of the CFPO (Oberholser 1974, Tewes 1993).
For example, in 1996, aresident in Tucson reported a CFPO sighting which subsequently was
added to alocal birding hotline and the location was added to their website on the internet.
Several car loads of birders were later observed in the area of the reported location (S.
Richardson, Arizona Game and Fish Department pers. comm. 1999).

One of the few areas in Texas knownto support CFPOs cortinues to be widely publicized as
having organized field trips and birding festivals (American Birding Association 1993, Tropicd
Birds of the Border 1999). Resident CFPOs are found at this highly visited area only early in the
breeding season, while later in the season they could not be detected. O'Neil (1990) also
indicated that five birds initially detected in southern Texas failed to respond after repeated visits
by birding tours. It isunknown if the birds habituate to the playing of taped calls and stopped
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responding, or if they abandoned the area. Oberholser (1974) and Hunter (1988) additionally
indicated that in southern Texas, recreational birdwatching may disturb owls at highly visited
areas.

Human activities near nests at critical periods of the nesting cycle may cause CFPOs to abandon
their nest sites. In Texas, 3 of 102 CFPO nests monitored from 1994-1999 were abandoned
during the early stage of egg laying. Although unknown factors may have contributed to this
abandonment, researchers in Texas associated nest abandonment with nest monitoring (G.
Proudfoot pers. comm.). Some outdoor recreational activities (e.g., off road vehicle [ORV] and
motor bike use/racing, firearmtarget practicing, jeep tours, etc.) may disturb CFPOs during their
breeding season (particularly from February through July (G. Proudfoot pers. comm. 1999 and S.
Richardson, Arizona Game and Fish Department pers. comm. 1999). Noise disturbance during
the breeding season may affect productivity; disturbance outside of this period may affect the
energy balance and, therefore survival. Wildlife may respond to noise disturbances during the
breeding season by abandoning their nests or young (Knight and Cole 1995). It has also become
apparent that digurbance outside of a species’ breeding season may have equally severe effects
(Skagen et al. 1991).

Currently, al known nesting CFPOs within northwestern Tucson are located in areas containing
no development or low-density housing devel opments that are adjacent to undevel oped tracts of
land with varying amounts of noise disturbance. Individual CFPOs may react differently to noise
disturbances, some individuals exhibiting less tolerance than others. Noise can affect animals by
disturbing them to the point that detectable change in behavior may ocaur. Such behavioral
changes can affect their activity and energy consumption (Bowles 1995). Dangerous or
unfamiliar noises are more likely to arouse wildlife than harmless and familiar noises.
Habituation is the crucial determinant of success in the presence of noisy disturbances. The
habituati on process can occur owly, so it may not be detected in the short-term. Inthelong-
term, some nesting birds become more tenacious and less responsive in the presence of human
disturbance if they are not deliberately harassed (Burger and Gochfeld 1981). It is unknown if
noise habituation occurs in some CFPOs as it does with other bird species. Robert and Ralph
(1975), Schreiber et. a (1979), Cooke (1980), Parsons and Burger (1982), Ainley et a. (1983),
and McNicholl (1983) found that adult birds, and chicks to some extent, habituated to the
presence of humans, and their responses to people seemed to be less than those of undisturbed
birds. Burger and Gochfeld (1981) and Knight & al. (1987) found responses to noise
disturbances and habituation in nesting birds become more tenacious and less responsive in the
presence of human disturbance if they were not deliberately harassed.

Because of the lack of data specific to this subspeciesin Arizona, we must also rely in part on
our knowledge of effects this type of action may have on CFPOs el sewhere and other species,
particularly raptors. Raptors in frequent contact with human activities tend to be lesssensitive to
additional noise disturbances than raptors nesting in remote areas. However, exposure to direct
human harassment may make raptors more sensitive to noise disturbances (Newton 1979).
Where prey is abundant, raptors may even occupy areas of high human activity, such as cities and
airports (Newton 1979, Ratcliffe 1980, White et al. 1988). The timing, frequency, and
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predictability of the noise disturbance may also be factors. Raptors become less sensitive to
human disturbance as their nesting cycle progresses (Newton 1979). Studies have suggested that
human activities within breeding and nesting territories could affect raptors by changing home
range movements (Anderson et d. 1990) and causing nest abandonment (Postovit and Pogovit
1987, Porter et a. 1973).

Application of pesticides and herhicides in Arizona occurs year-round, and these chemicals pose
apotential threa to the CFPO. The presence of CFPOs in proximity to residences, golf courses,
agricultural fields, and nurseries may cause direct exposureto pesticides and herbicides.
Furthermore, ingestion of affected prey items may cause death or reproductive failure (Abbate et
al. 1999). Illega dumping of waste also occurs in areas ocaupied by CFPOs and may be a threa
to CFPOs and their prey; in one case, drums of toxic solvents were found within one mile of a
CFPO detection (Abbate et al. 1999).

Little is known aoout the rate or causes of mortality in CFPOs; however, they are susceptible to
predation from awide variety of species. In Texas, eggs and nestlings were depredated by
racoons (Procyon lotor) and bullsnakes (Pituophis melanoleucus). Both adult and juvenile
CFPO are likely killed by great horned owls (Bubo virginianus), Harris hawks (Parabuteo
unicinctus), Cooper’s hawks, and eastern sareech-owls (Otus asio) (Proudfoot and Johnson 2000,
G. Proudfoot unpubl. data). CFPOs are particularly vulnerable to predation and other threats
during and shortly after fledging (Abbae et al. 1999). Therefore, cover near nest sites may be
important for young to fledge successfully (Wilcox et a. 1999, Wilcox et a. 2000). Although
nest depredation has not been recorded in Arizona, only afew nests have been monitored (n = 21
from 1996-1999). Additional research is needed to determine the effects of predation, including
nest depredation, on CFPOs in Arizona and elsewhere.

Another factor that may affect CFPOs is interspecific competition/predation. In Texas,
depredation of two adult female CHPOs nesting closeto screech-owls was recorded. These
incidences were recorded as “depredation by screech-owl” after examination of the CFPO
corpses and assessment of circumstances (i.e., one CFPO attempted to nest in a box that was
previously used as screech-owl roost site, the other established a nest in abox within 5 meters
(16 feet) of screech-owl nest site). 1n 2001, an unpaired female CFPO was found dead in atree
cavity, apparently killed by a screech-owl (S. Richardson, Arizona Game and Fish Department
unpubl. data). Conversely, CHPOs and screech-owls have al so been recorded successfully
nesting within 2 meters (7 feet) of each other in the same tree without interspecific conflict (G.
Proudfoot unpubl. data). The relationship between CFPO and other similar small owl species
needs further study.

Direct and indirect human-caused mortalities (e.g., collisions with cas, glass windows, fences,
power lines, domestic cats [Felis domesticus], €tc.), while likely uncommon, are often
underestimated, and probably increase as human interactions with owls increase (Banks 1979,
Klem 1979, Churcher and Lawton 1987). This may be particularly important in the Tucson area
where many CFPOs are located. CFPOs flying into windows and fences, resulting in serious
injuries or death to the birds, have been documented twice. A CFPO collided into a closed
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window of a parked vehicle; it eventually flew off, but had a dilated pupil in one eye indicating
serious neurological injury as the result of this encounter (Abbate & al. 1999). In another
incident, an adult owl was found dead on a fence wire; apparently it flew into afence and died
(S. Richardson, Arizona Game and Fish Department unpubl. data). AGFD also has documented
an incident of individuals shooting BB guns at birds perched on a saguaro which contained an
active CFPO nest. In Texas, two adult CFPOs and one fledging werekilled by a domestic cat.
These owls used a nest box about 75 meters (246 feet) from a human residence. 1n 2001,
predation by a domestic cat is dso suspected by researchers in at least one instance in
northwestern Tucson (S. Richardson, Arizona Game and Fish Department unpubl. data). The
female owl that had joined and paired with the resident male near the project site was found dead
from apparent wounds sustained from acat. Free roaming cats can also affect the number of
lizards, birds, and other prey species available to CFPOs; however, very little research has been
done in the Southwest on this potential problem.

CFPOs have been observed moving around the perimeter of golf courses, avoiding non-vegetated
areas. Roads and other openings may act as bariers to their movements (Abbateet al. 1999, S.
Richardson, Arizona Game and Fish Department unpubl. data). On one occasion, a radio-tagged
dispersing juvenile stopped within 0.7 mile of Interstate 10 where there were large openings and
few trees or shrubs, and reversed its direction (Abbate et al. 1999). However, radio-tagged,
juvenile CFPOs have crossed two-lane roads with low to moderate vehicular traffic, where trees
and large shrubs were present on either side (Abbate et al. 1999). Most recently, CFPOs
monitored during the summer 2001 dispersal period were observed near two lane roads on
several occasions (Arizona Game and Fish Department unpubl. data). Although owls were not
directly observed crossing roads, radio telemetry data were collected on either side of roadways.
Movement across roads appeared to occur during the night, although transmittered owls were not
continuously monitored. Because of alack of funds and personnd, AGFD researchers are at best
only able to collect relocations during 2 random times during a 24-hour period, therefore, the
time and location of this crossing is unknown.

CFPOs are capable of flying short distances up to 100 feet or more over undisturbed vegetation
(e.g., Sonoran Desertscrub, semidesert grasslands, or riparian aress) with little or no human
activities or structures such as raads, fences, buildings, etc. (G. Proudfoot, unpubl. data, S.
Richardson, Arizona Game and Fish Department unpubl. data). However, as opening size (i.e.,
gaps between trees or large shrubs) increases, coupled with inareased threats (e.g., moderae to
high traffic volumes and other human disturbances) relatively wideroads (greater than 40 feet),
may act as barriers or significantly restrict owl movement. Wide roadways and associated clear
zones cause large gaps between tree canopies on either side of roadways, resulting in lower flight
patterns over roads. Thislow flight level can cause owlsto fly diredly in the pathway of
oncoming cars and trucks, significantly increasing the threat of owls being struck. Among
others, the following measures can minimize these threats and allow successful movement across
roadways: (1) decrease the canopy openings between trees on either side of roads; (2) increase
the height of trees adjacent to roadways alowing owlsto fly at higher levels above vehicles; (3)
increase the density of trees along roadways that provide greater shelter and cover from predators
and human activities; and (4) decrease vehicular speed limits. Specific research is needed to
determine at what distance do road and clear zone widths significantly afect successful owl
movement, types of vegetation needed, roadway and |andscaping designs, speed limits, etc.
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Telemetry data collected by AGFD in 2001 indicate that owl movement is affected by roads and
traffic (S. Richardson, Arizona Game and Fish Department, unpubl. data). On two separate
occasions within the action area, juvenile owlsfitted with radio transmitters were track ed moving
along washes and upland areas with native vegetation until they came upon busy roads with
relatively wide clear zones on either side of the roadways. These owls stopped and were
repeatedly observed reacti ng to passing vehicular traffic by retreating from the road edge
vegetation to nearby trees as cars and trucks passed by. They appeared to be affected by road
width, the density of vegetation on either side of the roadway, and traffic volume. In both cases,
they eventually crossad these roads during lower traffic periods at areas with narrower gaps in
vegetation where there wheretrees were present on either sideof the road. Moreresearchis
needed to fully understand how these and other fadors affect owl movement.

Researchersin Arizona have found that CFPOs require habitat linkages, within and between
territori es for movement and dispersal of young. Continuous cover or patches of trees and large
shrubs spaced at close, regular intervals, to provide concealment and protection from predators
and mobbing, as well as shade and cool temperatures is necessary (S. Richardson, Arizona Game
and Fish Department unpubl data, Abbate et al. 1999). CFPOs, particularly juveniles because of
their inexperience, are susceptible to predation, weather extremes, human-related injury/mortdity
factors (e.g., cars, buildings, fences, domestic cats, etc.) and other mortality factors (mortality of
juvenilesistypicaly 50% or more for owls and other raptors). Therefore, it is essential to
maintain habitat conditions that reduce their exposure to these threats and provide protection as
they disperse from their natal areas. A high degree of cover throughout the landscape increases
the likelihood of survivorship to the next breeding season. Limiting these mortality factorsis
critical, especially for small, depressed populations, such as CFPOs in Arizona.

Fires can affect CFPOs by altering their habitat (Abbate et al. 1999). A recent fire altered habitat
near an active CFPO nest site (Flesch 1999) and although four mature saguaros in the area
survived (at least in the short-term), post-fire mortality of saguaros has been recorded
(Steenbergh and Lowe 1977 and 1983, Mclaughlin and Bowe's 1982). Flesch (1999) aso noted
that approximately 20 to 30% of the mesquite woodland within 50 meters (164 feet) of the nest
was fire- or top-killed, and ground cover was also eliminated until the summer monsoons.
Careful use of prescribed firesin areas potentially suitable for CFPOs is necessary so that habitat
isnot lost or degraded (Flesch 1999).

Low genetic variability can lead to areduction in reproductive success and environmental
adaptability. Caughley and Gunn (1996) further note that small populations can become extinct
entirely by chance even when their members are healthy and the environment favorable. The
pairing of siblings or parents with their offspring, particularly in raptors, is rare, and has been
documented in only 18 cases, representing 7 species (Carlson et d. 1998). Four of these species
were owls: barn owls, burrowing owls (4thene cunicularia), screech-owls, and spotted owls
(Strix occidentalis). 1n 1998 and 1999, two cases of sibling CFPOs pairing and breeding were
documented (Abbate et al. 1999). In both cases, young were fledged from the nesting attempts.
These unusual pairings may have resulted from extremely low numbers of avalable mates within
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their dispersal range, and/or from barriers (including fragmentation of habitat) that have
influenced dispersal and limited the movement of young owls (Abbate et al. 1999). Further,
because the CFPO is nonmigratory, there may be an additional limitation on the flow of genetic
material between populations which may reduce the chanceof demographic and genetic rescue
from immigration from adjacent populations.

Recent genetic research suggests that CFPOs in the action areamay be isolated from other
populations in Arizona and Mexico (Proudfoot and Slack 2001). They have found that the low
level of genetic variation and the absence of shared haplotypes between owls in northwestern
Tucson and the remainder of the state and Mexico may be indicative of natural divergence of this
population from the rest of the CFPO population in Arizona. Specifically, this study found that
CFPOs in northwestern Tucson are in a distinct clade and suggests a current separdion between
populations in northwestern Tucson and elsewhere in the state and Mexico. In addition, these
owls have extremely low levels of average haplotype diversity. Researchers acknowledge this
may also be aproduct of sampling (i.e., sampling from one maternd lineage) and or an extremely
high level of inbreeding as aresult of low population numbers and geographic isolation. Given
the low number of CHPOs in the action area, their potential isolation from source populations,
the fact that inbreeding has occurred to the second generation in two documented cases, and
potential pressure from urban development, there is a high level of concern for the Tucson Basin
population of CFPOs

Environmental, demographic, and genetic stochasticity, and catastrophes have been identified as
interacting factors that may contribute to a population’s extinction (Hunter 1996). Environmental
stochasticity refersto random variation in habitat quality paameters such as climate, nutrierts,
water, cover, pollutants, and relationships with other species such asprey, predators, competitors,
or pathogens. Demographic stochasticity is uncertain due to random variation in reproductive
success and survivorship of individuals. Genetic stochasticity isthe random variation in gene
frequencies of a population due to genetic drift, bottlenecks, inbreeding, and similar factors.
Catastrophes are events such as droughts or hurricanes that occur randomly. When these factors
interact with one another, there are likely to be a combination of effects, such that a random
environmental change like habitat fragmentation can result in population and genetic changes by
preventing dispersal. These factors are much mare likely to cause extinction when a species
numbers are already extremely low. The small, fragmented population of CFPOsin Arizona may
not have the ability to resist change or dramatic fluctuations over time causad by one or more of
the factors mentioned above.

Soule (1986) notesthat very small populations are in extreme jeopardy due to thar susceptibility
to avariety of factors, including demographic stochasticity, where chance variationsin birth and
death rates can result in extinction. A series of environmenta changes, such as habitat reduction,
reduce populations to a state in which demographic stochasticity takes hold. In small populations
such as with the CFPO, each individual isimportant for its contributions to genetic variability of
that population. Asdiscussed above, low genetic variability canlead to aloweringin
reproductive success and environmental adaptability, affecting recovery of this species.
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In close proximity of the project site (within 0.25 mile), aterritorial male CFPO has been
documented sincethe fall of 1999. This male has remained in this territory within the same
general areawest of Thornydale Road since thet time. AGFD placed aradio transmitter on this
ow! in the spring of 2001, and continues monitoring it. In early September 2001, a transmittered
juvenile female CFPO dispersed from its nest to the northwest of the project site and paired with
thisresident male. AGFD continued to monitor this pair until late September 2001, when the
female was found dead of apparent cat predation (S. Richardson, Arizona Game and Fish
department, pers. unpubl. data). All relocations of the resident male prior to its pairing with the
female owl in September 2001, while it was paired, and since the femal€’s death have been west
of Thornydde Road and south of Cortaro Farms Road (S. Richardson, Arizona Game and FHsh
department, pers. unpubl. data).

Other CFPO sitesinthe vicinity include: three currently active CFPO nests within approximately
2.25 miles of the project site; alongtime nest site that was last active in 1999 approximately
one-half mile away; two othe nests within approximately 2.5 miles and two miles, last activein
1998 and 2000 respectively; and two other sites approximately 1.5 miles away last active in 1996
and 1997.

III. ENVIRONMENTAL BASELINE

The environmentd baseline includes past and present impacts of all federal, state, or private
actionsin the action area; the anticipated impacts of all proposed federal actionsin the action
area that have undergone formal or early section 7 consultation; and the impact of state and
private actions which are contemporaneous with the consultation process. The environmental
baseline defines the current status of the species and its habitat in the action areato provide a
platform to assess the effects of the action now under consultation.

The action areais defined as all areas to be affected directly or indirectly by the federd action
and not merely the immediate areainvolved in the action (50 CFR 8402.02). The EPA has
determined the action area to be goproximately 1.6 miles of Thornydale Road, from Ina, north to
approximately 800 feet north of Cortaro Farms Road and associated side roads (Fgure 1 of BA).
We disagree with this determination. The Service has determined the action area to include the
project site® and areas within 19 miles of the project site. We based this determination on the
dispersal distance of juvenile CFPOs in Texas and Arizona(G. Proudfoot unpubl. data, S.
Richardson, Arizona Game and Fish Department unpubl. data). With so few individual CFPOs
in Arizona, the maximum dispersal distance may be periodically needed to maintain genetic
interchange between groups of owls. Thisis particularly important when there isalimited gene
pool available. On two separate occasions in the action area, siblings of the same nest were

® The Service defines the projed site as Thornydale Road (north of Magee Road) north to
approximately 800 feet north of Cartaro Farms Road, and sections of Magee and Cortaro Farms roads.
The portion of Thornydale Road south of Magee Road is aready highly developed and the Service has
concurred with the COE determinationthat this portion of the project was not likely to adversely affect
the CFPO, therefore, this portion of the project is not considered in this consultation.
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documented breeding with each other the following year (Abbate et al. 1999) (see Range wide
Trend section below). Instances of sibling breeding may be a reflection of small isolated
populations of owls, and maintaining genetic diversity within depressed populations is important
to maintain genetic stochasticity and fitness. AGFD (unpubl. data) has documented movement
between CFPOs in southern Pinal County and northwestem Tucson, therefore, maintainingthis
genetic interchange isimportant. Therefore, we define the adion areato include areas containing
known owls within northwestern Tucson and southern Pinal County as identified above.

The project site (i.e., project footprint) is within the Arizona Upland Subdivision of the Sonoran
Desertscrub vegetation community (Brown 1994). This subdivision islimited in its distribution,
forming a narrow, curved band dong the northeast edge of the Sonoran Desert from the Buckskin
Mountains, southeast to Phoenix, Arizona, and south to Altar, Sonora, Mexico. It isdescribed as
alow woodland of leguminous trees with an overstory of columnar cadi and with one or more
layers of shrubs and perennial succulents. Within the United States, columnar cacti include
either saguaros (Carnegiea gigantea), or organ pipecactus (Stenocereus thurberi). Treeswithin
this subdivision include blue paloverde (Cercidium floridum), foothills paloverde (C.
microphyllum), ironwood (Olneya tesota), mesquites (Prosopis spp.), and cat-daw acacia
(Acacia spp.). Cacti of many species are found within this subdivision, and include many
varieties of chollaand prickly pear (Opuntia spp.), fish-hook barrel cactus (Ferocactus
wislizenii), and compass barel cactus (F. acanthodes) (Brown 1994).

The project site is within the paloverde-cacti-mixed scrub series of the Arizona Upland
Subdivision of the Sonoran Desertscrub community. The paloverde-cacti-mixed scrub seriesis
described as developed on the bajadas and mountain sides away from valley floors. A bajadais
the area between level plains and the foot of a mountain, and is dissected by arroyos, exhibiting
numerous variations in slope and pattern. While there is great variation between bgjadas, they
are generally characterized by good drainage and slowed evaporation, resulting in enhanced
growing conditi ons for xerophytic plants. Cacti are particularly preva ent on bgadas, and woody,
spiny shrubs and small trees, and annuals are abundant. The increased diversity of plantsin turn
supports adiversity of wildlife species (Benson and Darrow 1981, Olin 1994). A list of plant and
wildlife species associated within this subdivision can be found in Appendix |1 of Brown (1994),
and isincorporated herein by reference.

Over the past 12-month period, we have conducted over approximately 100 informal section 7
consultations within the action area(e.g., capitd improvement projects, residential, commercial,
and other develgoments) that haveeither yet to undergo formal section 7 consultation, or those
projects not likely to adversely affect the CFPO. In addition, we have provided technical
assistance to approximately 500 individual projects without afederal nexus (i.e., projects not
requiring afederal permit, authorization, or funding [e.g., develop single family residences,
churches, firestations, etc on indvidual lots]). Theseprojectsindividudly were nat likely to
adversely affect CFPOs, or their adverse efects were indgnificant or discountable due totheir
location, size, and scope. Collectivdy however, these projects, particularly non-federal projects
(i.e., without a federal nexus) have taken place since listing, and continue to occur in areas that
are within known CFPO territories, dispersal corridors, and areas that are important for survival
and recovery within the action area. The Service has provided technical assistance to many of
these landowners and project proponents to reduce and minimize these adverse effects of their
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projects by retaining suitable habitat on their parcel (generally limiting vegetation disturbance to
20% of their parcel and maintaining the remainder 80% in a natural condition) and providing
connectivity for owl movement where possible. However, this assisance isnot always
requested, nor has it always been followed. Overall, suitable CFPO habitat in this areacontinues
to belost, and movement corridors continue to be affected.

Within the action area, Marana has experienced 467% growth and Oro Valley 310% growth from
1990-1999; the Arizona State Department of Economic Security stated that Maranais one of the
two fastest growing communitiesin Arizona (The Arizona Daily Star 2000b). Housing dartsin
the area have continued to incresse with Maranaisuing over 1,000 permits for the first timein
1999 (The Arizona Daily Star 2000a). Asincreasingly more houses are built, commercial
developments and capital improvements all continue to affect the survival and recovery of the
CFPO. Pima County s population has grown from 666,000in 1990 to estimates of at |east
850,000 in 2000 or a 30% increase. Thisannual growth rate has varied from 15,000 to 30,000
persons each year, consuming at the present urban density approximately 7-10 square miles of
Sonoran Desert each year (Pima County 2001). Also see Status section above for additional
threats to the CFPO that have occurred since i sting.

In addition, there have been several projects that have occurred, or are on-going at this time that
have not undergone formal section 7 consultation with afederal agency. 1n December 1999,
approximately 40 acres were graded for the Amphitheater High School site in northwestern
Tucson. We did not receive arequest for consultation on this activity prior to grading. Since
that time, there have been four other federally permitted projecs’ that we are aware of within the
project areathat have resulted in (or are currently causing) the destruction of approximately 550
acres of suitable habitat without undergoing section 7 consultation. This has further reduced the
amount and availability of suitable habitat and movement corridors within the action area.

We have completed livestock grazing consultations with the USDA Forest Service and Bureau of
Land Management (BLM) in southern and central Arizona that addressed adverse impacts to
CFPOs. These projects have adversely affected suitable habitat from continued livestock grazing
and associated gathering activities. Also, within the project area we have completed several
other consultations with the EPA and COE: In July 2000, we completed a consultation with the
EPA for a 20-acre residential development (Countryside Vistas Blocks 5 and 6) approximately
1.5 miles to the west of the project site. In October 2000, we completed a consultation with the
EPA for a5,924-acre residentid and commercia development (Dove Mountain) approximaely
4.5 miles to the northwest of the project site. In December 2000, we completed a consultation
with the EPA for a 29-acre residential development (Tecolote de Oro) approximately two miles
to the northeast. 1n July 2001, we compl eted a consultation on the 7-acre Crescent Ridge
Apartments, approximately one mile to the north of the project site. On December 2001, we
completed a consultation on a 420-acre residential devel opment with open space conservation
areas, approximately 3 miles to the northwest of the project site and school improvement project
approximately one mile to the north of the project site. We have also completed consultations on

¥ Section 402 and/or 404 per mits under the CWA issued by the EPA and COE, respectively.
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severd smaller projects including a utility substation, water recharge fecility, recreati on facility,
and 5-year hiking trail work plan. For each of these projects, suitable CFPO habitat will be
removed; howeve, they all incorporated conservation measures that, are congstent with the best
scientific and commercial information available and consistent with draft recommendations of
the Technical Group of CFPO Recovery Team. These measures maintain connectivity and
movement corridors through the affected areas, and provide suitable habitat at levels consistent
with those where successful breeding owls have occurred elsewherewithin the action area (e.g.,
maintaining a 20-25% vegetation disturbance levd [see discussion bdow for this analysis]). All
of these consultations resulted in no jeopardy and no adverse modification of critical habitat
(which was designated at that time) determinations by the Service.

In December 1998, an ESA section 10(a)(1)(B) permit for the CFPO was issued by the Service
for aguest ranch (Lazy K Bar) which may eventually be converted to low density residential
housing in northwestern Tucson. This project contained conservation measures to minimize
adverse effects that were based on the best avail able information at that time. Although

breeding, sheltering, and foraging were adversely affected, their functions and movement of
CFPOs through this area were maintained. Pima County is currently working with the Service on
devel oping a county-wide multi-species habitat conservation plan (i.e., Sonoran Desert
Conservation Plan [SDCP]) which, if approved, will result in the issuance of a section
10(a)(1)(B) permit (i.e., Habitat Conservation Plan [HCP]) to Pima County and other
participating jurisdictions for not only CFPOs but also potentially several other listed and
sensitive species. We are currently working with other applicants on two additional HCPsin the
action area consisting of residential and commercia devel opments ranging from 300 to 500 acres
insize.

Several thousand acres of State Trust land are locaed in alarge continuous block immediately to
the north and west of the project site This land contains suitable CFPO hahitat. Surveysin this
area have not been comprehensive, but there is documentation of dispersing juveniles moving
through the area. Nests have not been documented in this area, but this may be due to the low
level of survey effortsto date. At present, thisland is not developed. Presently, State Trust lands
are being leased for grazing. Other activities (e.g., recreational off-road vehicle [ORV] use,
shooting/targe practice, hunting, etc.) also occur on these lands.

South of Magee Road is highly fragmented and devel oped, consisting primarily of high density
residential and commercial developments. North of Magee Road along ThornydaleRoad is a
mix of undeveloped and developed land, zoned low density (one house per 3.3 acre) residential
(suburban ranch (SR) and suburban homestead (SH); high density residential (up to 7 houses per
acre); and commercial development. Within the project site, the corner of Thornydale and
Cortaro Farms roads consists of alarge commercial shopping mall on the southeast corner, and
convenience stores and gas stations on the northeast and southwest corners. There are blodks of
undevel oped land containing suitable CFPO habitat on either site of Thornydale Road, north of
Magee Road and, approximately 0.5 mile to the north of Cortaro Farms Road is the 500-acre
Arthur Pack Park, which is largely undevel oped and suitable habitat for the owl.

CFPOs were first documented in the action area around 1872 (see Status and Distribution section
above) and historically were widespread in the action area. Collections of CFPOs were fairly
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regular in this region compared to elsewhere in the state until 1918 (Johnson et al. in prep.).

Only one CFPO observation was recorded between 1918 and the 1970's (Hunter 1988, Johnson et
a.inprep.). Severa sightings of CFPOs were documented during the 1970's in the Tucson
Basin; however, systematic surveys did not take place until 1993 by AGFD. Survey dfortsin
this area have dramatically increased since listing, particularly in the last 4 years (U.S. Fish and
Wildlife Service unpubl. data). In addition, AGFD initiated radio telemetry research in the action
areain 1998, which has provided valuable information on habitat use and movement patterns of
adult and juvenile CFPOs.

The action area supports one of the highest known concentrations of breeding CFPOs in the state.
Since 1997, there have been ten confirmed CFPO sites(i.e., nest sites and resident male
territories) within 3 miles of the project site; of those CFPO sites, three have been within one
mile of the project site. Seven of these ten owl sites have been nest sites (S. Richardson, Arizona
Game and Fish Department unpubl. data, U.S. Fish and Wildlife Service unpubl. data). The
project site has had a resident male CFPO present since the fall of 2000, and most recertly in
early Septamber 2001, a juvenile CFPO dispersing from a nearby nest site joined thismale in its
territory. AGFD monitored this juvenile femaleusing radio telemetry asit dispersed from its
natal area, and asit moved from the Arthur Pack area and ultimately paired with the resident
mal e south of Cortaro Farms Road. Asnoted above, this pair remained together until the female
was found dead, apparently from cat predation. AGFD and the Service will continue to monitor
the location, use area, and breeding status of the remaining male and other CFPOs in the project
area.

We currently know of only asmall population (8 adultsin 2001) of CFPOsin the action area
(northwestern Tucson and southem Pinal County). However, the information regarding owl use
in the action area, and particularly the vicinity of the project site, represents only limited data,
collected primarily over thepast few years. For example, use of radio telemetry equipment,
which provides deailed information on use patterns and areas was not uilized until 1998, andits
use has been limited by the small number of birds transmittered and available resources (i.e.,
limited personnel for intensive monitoring and equipmert). In addition, battery life on radio
transmittersis limited to only 90 days because of the small size that must be used on these small
owls, which further limits the amount of telemetry data that can be collected.

Current information suggests that CFPOs can live and breed successfully in areas which have
undergone at least some degree of low density human development; however, they do not appear
to be able to tolerate all types of development, particularly high density development. Since
widespread surveys began in Arizonain 1999, more ow! sites have been documented in areas
with little or no human activity or development. For example, in 2001, of the 29 known CFPO
dtesinthe state, 24 stes (83%) werein undeve oped areas with very little human activity,
compared to only 5 sites (17%) that were in areas with some level of low density development
(S. Richardson, Arizona Game and Fish Department unpubl. data, U.S. Fish and Wildlife Service
unpubl. data). No CFPOs have been documented in high density commercial or residential
developments. Of the known nest sitesin 2001, 14 (82%) o the 17 nest siteswerein

undevel oped areas with little or no ground disturbance or human activity.
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To determine the level of vegetation disturbance nesting CFPOs may be able to tolerate, a group
of CFPO experts recently completed an analysis of all known 2001 and earlier ned site home
ranges (n=9) occurring in developed areas in northwestern Tucson that successfully produced
offspring. They calculated the amount of vegetation disturbance (e.g., roads, buildings, horse
coras, pastures, parking lots, golf courses, etc.) within the estimated home range (280 ecres) at
each nest site. They calculated their average percent disturbance to be 23% (also the median).
However, 5 of the 9 home ranges (55%) had levels below that average and 6 of the 9 sites (66%)
were at or below the 25% disturbance range. This, when added to the total number of nesting
CFPO breeding sitesin the state as indicated above, indicates the selection preference of CHPOs
to areas with very little or no human development. In addition, because the majority of surveys
are conducted in areas already with some level of development as a result of a proposed project,
these areas are sampled in highe proportion to areas with no current or planned devd opment,
potentially under sampling areas without development.

Differences inthe tolerance of vegetation disturbance between breeding and non-breeding owls
are important because nesting owls are necessay for rearuitment of young owls and demographic
support to achieve recovery of the CFPO in Arizona. Although also important to the population
from a demographic standpoint, non-breeding males do not directly contribute to the increase of
the population by producing young Therefore, the Service and Technical Group of the Recovery
Team believe that because successful breeding sites are necessary to produce offspring for the
survival and eventual recovery of the CFPO Arizonapopulation, vegeation disturbance levels
found at breeding sites should be used as guidelines rather than those in non-breeding territories.
These guidelines are particularly important within specific aress of the state recommended by the
Technical Group of the Recovery Team as Special Management Areas (SMAS). The project site
(north of Magee Road) is within the proposed Northwest Tucson SMA.

It should be noted that one of the nest sites with the highest amount of vegetation disturbance
(33%) isthat of along established pair that was documented from 1997 through 1999.
Development in the general vicinity of this site continued during thistime. As noted above, the
male of this pair was found dead in 1999. Surveysin 2000 and 2001 did not locate any CFPOs at
this site, therefare it remainsinadive. Site tenacity in the short-term may have been afactor in
thispair’s ability to withstand this higher level of vegetation disturbance compared to other sites
in Arizona; however, the long-term effect of this amount of disturbance isunknown. There were
three new nest sites'® in 2001 with disturbance levels of 21%, 30%, and 34% (S. Richardson,
Arizona Game and FHsh Department, Unpubl. data). Each of these territories successfully
produced fledglings that dispersed to other areasin 2001. Thisisthefirst year these three sites
were reproducively successful, and it is unknown whether they will be ableto continue to
remain in these taritories in subsequent years. Asindicated above, two of these new nest sites,
together with the other nest site that has been inactive since 1999 are at the extreme range of the
amount of development occurring within all other CFPO nesting territoriesin Arizona (greater
than 30% disturbance).

19 Both were resident male CAPOs establishing territoriesin the fall of 1999, remaining at their
respective sites until paired with females inthe spring of 2001.
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There also appears to be a difference in the tolerance to the amount of vegetation disturbance
(i.e., development) between nesting and non-breeding CFPOs. Singe owls may beableto
tolerate higher levels of development and more marginal habitats, while breeding owms may need
less disturbed vegetation within their home ranges. An analysis of all known CFPO sitesin
northwestern Tucson resulted in a considerably lower amount of vegetation disturbance at nest
sites compared to non-breeding sites (e.g., unpaired males) (S. Richardson, Arizona Game and
Fish Department unpubl. data). As stated above, the average amount of vegedation disturbance
within the home range of 1998-2001 nesting sites in developed areas was 23%. The amount of
vegetation disturbance within the home range of non-breeding sites in developed areas was
considerably higher, averaging 37% during the same period. Although these overall results are
based on a small sample size, they represent the best available information and indicate that
nesting CFPOs may require less disturbed areas than unpaired owls. For example, ajuvenile
male CFPO established a new territory in the fall of 2000 within one-quarter mile of the project
site, which is surrounded on three sides by highly developed residential and commercial
properties. Thismale has remained there throughout the 2000 and 2001 breeding seasons and
failed to pair with afemale owl, even after vigorous calling throughout the spring and summer
months both years. In September 2001, a juvenile female CFPO dispersed from its nest and
paired with this resident male. They remained together for goproximately 2 weeks until the
female was found dead, apparently as aresult of cat predation. At thistime, the male remains
unpaired. Within thisterritory the habitat is highly fragmented, containing the highest degree of
development (approximately 50%) of any other known CFPO territory (S. Richardson, Arizona
Game and Fish Department unpubl. data.). It isunclear whether the amount of development and
vegetation disturbance istoo great for successful breeding. The Service and AGFD will continue
to monitor thisowl, ugng radio telemery and direct observations.

The Service recognizes that even though there have been some nesting territories in the upper
range of disturbance, other factors also play an import role in developing arecovery strategy for
this species. For example, these data represent avery limited sample size for breeding sites
within developed areas (n=9); little is understood regarding the long-term effects of increasing
levels of development occurring within nest sites in higher developed areas and how this will
affect their suitability for breeding and movement in the future; and the potential cumulative
effects that increasing levels of development have on owls in this region are not fully understood.
The long-term productivity and success of breeding sites in these higher disturbed areasis
unknown. In 2001, al of the nest siteswere in new areas, resulting in a relatively large
proportion (67%) of sites where nesting had occurred in the past, but were inactive in 2001 (S.
Richardson, Arizona Game and Fish Department unpubl. data). More research and monitoring is
needed to better understand habitat needs and the long-term relationship between development
and CFPO requirements.

The Technical Group of the Recovery Team has prdiminarily recommended Recovery Areas that
they believe are necessary for the survival and recovery of the CFPO in Arizona. Pertaining to
this project, the project site (including all work along Magee Road, Thornydale Road north of
Magee, and Cortaro Farms Road) are within recommended Recovery Areas. The Technical
Group aso hasinitially recommended specific areas within Recovery Areas as Special
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Management Areas (i.e., SMAS) that are of the highest concern because: (1) they contain
relatively high concentrations of CFPOs, particularly nesting owls, that are important sources of
young owls to increase the population; (2) CFPO recovery is dependent on the availability of
suitable habitat near breeding areas not currently known to have owls where juvenile owls can
disperse into and successfully breed; and (3) they are threatened by rapid urban devel opment or
other immediate threats. Within the action area, two SMAS have been initially recommended:
(2) Northwest Tucson SMA —located generally north of Cortaro Farms Road, south of the
136000 N street alignment, east of Interstate 10, and west of La ChollaBlvd; and (2) Tortolita
Fan SMA — containing major washes and upland corridors connecting the Northwest Tucson
SMA to southern Pinal County. The entire project site under consultation is within the
Northwest Tucson SMA. Therefore based on the best available information, it recommends a
maximum of 20% vegetation disturbance guideline (instead of the 23% average/median) is used
for this SMA within this portion of Recovery Area 3, for the survival and recovery of the CFPO.

Limiting the amount of vegetaion disturbance to 20% on a project level isimperative in these
two SMASs because of their importance; however, these levels do not necessarily need to be
applied universally to all Recovery Areas. Although all areas within Recovery Areas are
essential to the survival and recovery of the CFPO, the role and relaive importance of each
specific area must be assessed individually for each project under section 7 consultation. For
example, some areas were identified to provide connectivity for movement between
subpopulations of known owls or suitable habitat. Others are of higher importance because they
have nesting owls and provide areas for recruitment near active nests for the establishment of
new breeding pairs. SMAs are recommended as highest importance for recovery of this
subspecies, and therefore, are recommended for the most conservative management guidelines
based on the best available informaion. Conservation measures (e.g., open space acguisitions,
land trades, conservation easements, and other conservation efforts) should be focused in SMAS,
particularly the Northwest Tucson SMA which contains the highest number of known breeding
owls and is of the highest immediate risk from development. Recovery Areas outside SMAs are
still important for the survival and recovery of the CFPO; however, their roleis different than
that of SMAs and higher levels of disturbance may be acceptable.

The project site contains suitable habitat providing foraging, sheltering, movement, and dispersal
habitat for the CHPO. Because of the amount of intendve human activity (high traffic volume
and commercial developments), nesting is not expected to occur within the actual footprint of
this project within the roadway rights-of-way (ROW).

IV. EFFECTS OF THE ACTION

This proposed action will remove approximately 8.9 acres of Sonoran Desertscrub vegetation
which provides foraging, sheltering, and movement/dispersal habitat for CFPOs. Because of its
immediate location to high volume traffic areas (i.e., Cortaro Farms and Thornydal e roads) and
nearby commercia development, and based on radio telemetry data collected by AGFD, the
project site (i.e, project footprint of roadway including pavement, drainagework, ROW etc.) is
not expected to be used by CFPOs for nesting; therefore no nesting habitat will be removed.
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Currently, the amount of ground disturbance within the CFPO territory diredly affected by this
project is estimated to be approximately 50% (S. Richardson, Arizona Game and Fish
Department unpubl. data). The removal of approximately 6.3 acres of suitable habitat has
already occurred with the November 2000 clearing, and an additional 2.6 acres would be cleared
upon completion of this section 7 consultation and issuance of section 402 and 404 permits from
the EPA and COE, respectively (totaling 8.9 acres for the entire project).

Although the County will clear approximately 8.9 acres of vegetation that is currently providing
foraging, sheltering, and movement habitat, about 7.5 acres will be revegetated with a substantial
number of trees, shrubs, cactus, and ground cover, thereby reducing adverse effects from the
project substantially. Asaresult, some habitat values (i.e., foraging and sheltering) may

redevel op as vegetation matures, although there will still be some decreased value. A permanent
loss of approximately 1.4 acres of foraging, sheltering, and movement/dispersal habitat will
occur within areas to be paved, or other areas that will be void of trees and shrubs. The County
will plant additional trees on approximately 1.8 acres that are within drainage ways, but outside
of graded or otherwise disturbed areas (Figures 1a, 1b, and 1cin BA). These plantings will
increase the density of treesin those sparsely vegetated areas by enhancing the vegetation cover
and screening on either side of these roadways, minimizing adver se eff ectsto the CFPO. In
addition, approximately 1.7 acres of land that was previously void of vegetation prior to the
November 2000 clearing will be revegetated withtrees, shrubs, cactus, and ground cover. This
will further reduce the amount of bare ground present and provide increasad cover and screening.
The County will drip irrigate all plantsin planted areas to ensure their establishment, provide
maintenance and pruning to maintain their health and vigor, and monitor them on aregular basis.
This extensive revegetation program will minimize the loss of suitable habitat and will provide
some habitat functions (other than nesting habitat) in the future.

The project includes the removal of approximately 259 trees and shrubs that were previously
removed on November 2000, and an additional 84 trees and shrubs are expected to be removed
during future work™. In addition, 295 saguaros (less than 6 feet tall) and 14 (greater than 6 feet
tall) were removed in November 2000, and an additional 16 saguaros are yet to be removed. Of
these additional saguaros that will be removed, 14 (88%) will be salvaged and transplanted.
Approximately 825 15-gallon trees (i.e., blue palo verde, ironwood, mesquite, sweet acacia,
desert hackberry), 477 5-gal woody shrubs, and 5,781 1-gallon non-woody shrubs planted on 15-
20 foot centers will be planted on either side of roadways and within medians. Revegetation
efforts by the County will increase the number of trees and woody shrubs five fold (502%) from
the pre-existing condition prior to grading on November 2000. As aresult, there will be
significantly more trees and shrubs within the project site upon the completion of the project with
the County’ s revegetation program. However, there will be aloss of some larger specimen trees
and saguaros that were not salvaged during the Novembe 2000 clearing. The County will utilize
to the maximum extent possible large boxed specimen trees to provide the greatest amount of
cover and screening possible. They will also plant specimen trees as close as possible to roads
due to safety constraints, arranged in clumps at key owl movement corridors. Smaller

! See BA for detailed list of tree and shrub species removed and yet to beremoved.
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containerized trees and shrubs are expected to develop into large specimens within afew years
that will provide increasing cover and screening. The County’ s active maintenance program
(e.g., irrigation, pruning, etc) will ensure the survival of transpl anted trees and shrubs. Although
there will be areduction in the number of large trees and saguaros present within the project site,
as they develop, these habitat values will redevel op.

To offset the removal of approximately 8.9 acres of suitable habitat within the Northwest Tucson
SMA, the County will obtain and put into conservation status in perpetuity for the CFPO,
approximately 35.6 acres of Conservation Lands within the immediate vicinity of this project.
The County has entered into aMOA (Appendix A) with the Service stating their commitment
and the necessary assurances that these parcels will be obtained by the County for the intended
purpose for CFPO conservation in perpetuity (Appendix B). Conservation Lands will be located
in close proximity to the project site and will minimize adverse effects directly to the resident
CFPO located in thevicinity. Parcels are of similar or higher value to CFPOs than that present in
the project site, and they will provide not only foragng, sheltering, and movement habitat for
owls, but also nesting habitat as well. In the event the County is unsuccessful in ther purchase
or condemnation efforts of these Conservation Lands, the County will obtain approximately 35.6
acres of land elsewhere within the territory of this owl and/or within its movement corridors
which is acceptable by the Service under terms of this opinion, and as specified in the MOA.

The project site is near existing urban development, and a portion of thesite is within a CFPO
territory. There are undeveloped parcdsimmediately adjacent to the site and in the vicinity that
provide breeding, foraging, sheltering, and dispersal habita for CFPOs. This project will result
in an increase in fragmentation and a reduction of habitat, although the conservation measures
(e.g., reducing the area cleared, extensively revegetating areas, obtaining approximately 35.6
acres of off-site conservation lands to off-set the loss of habitat, and an active maintenance
program to ensure plant survival) will substantially minimize additional fragmentation to the
CFPO. To minimize fragmentation and the effects of habitat |oss, the County will ensure that
connectivity is maintained and sufficient habitat isretained. Thisis particularly important at this
site since there currently is a CFPO territory that encompasses a portion of the project site.
Because there ar e hi gh-density res dential devel opmentsto the west and south of this territory,
the only means of owl movement, either by this owl, any potential mate, or future young is either
across Cortaro Farms Road (west of Thornydale Road) or across Thornydale Road (between
Cortaro Farms Road and Magee Road). Therefore, maintaining effective movement corridors
through this areaiis essential. The County has designed the project to narrow the openings
(between tree canopies) on either side of the roadways and increased the plantings of trees within
the medians in important areas such as washes and upland areas to maintain these linkages and
connectivity for owl movement across Magee, Thornydale, and Cortaro Farms roads (Figures 3,
13, 1b, and 1c of the BA).

The County has designed the proposed improvements to these roads to minimize adverse efects
to existing natural vegetation, primarily due to modifications to the drainage improvements along
the east side of the roadway and at the drainage crossings. Asaresult, trees and other plants will
be able to be placed closer to the roadway on the shoulder and to construct medians of suitable
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width for revegetation. Similarly, the redesign of Magee and Cortaro Farms roads will enable
Pima County to plant more trees onthe shoulders of these roadways. These effortswill
ultimately reduce CFPO flight distance and facilitate their movement and dispersd across them.
Following revegetation, the anticipated CFPO flight distance from tree canopy to tree canopy*?
will be reduced to 40 feet or less along approximately 1,880 feet (62%) of Thornydale Road,
including the areas adjacent to washes A, B, and C, along about 280 feet (23%) of Magee Road,
and about 520 feet (38%) along Cortaro Farms Road. Approximately 2,680 feet of the 6,550 feet
(1.24 miles) (41% of the total) of project site will havean opening width of 40 feet or less
between trees.

As aresult, the amount of roadway within the project site with openings suitable for owl
movement will increase substantially with this project. Prior to the clearing on November 2000,
only 28% of the project site had an opening width of 50 feet or less and the remaining 72% had
openings of 100 feet or more. Upon completion of the revegetation efforts, the amount of
openings less than 40 feet in width will be increased to 41%, resulting in a 13% increase from the
preexisting condition of November 2000. This project will decrease theamount of roadway with
relatively wide openings substantially because of the conservation efforts incorporated with this
project, thereby increasing the area owls may be permitted to successfully cross these roads.
Based to the best available information, this will ensure that connectivity will be maintained
through the project site across Magee Road, Thornydale Road, and Cortaro Farms Road. 1t will
be essential that the County monitor future owl moveament and eval uatethe effectiveness of these
measures to ensure these designsand measures med their expected and intended goals.

In addition, the County will enhance areas that are sparsely vegetated by planting additional trees
and shrubs within some portions of the easement. These restoration efforts will be concentrated
on the east side of Thornydale Road in the vicinity of washes A and B, and on the east and west
sides of Thornydale Road in the vicinity of Wash C. The County has also decreased |eft turn bay
lanes, resultingin larger medians that provide potential movement corridors. Guardralswill also
be installed at the face of the outside curb along Thornydale Road which will allow for tree
plantings closer to the edge of the roadway that will minimize the distance that owls must fly to
crossroads. The current speed limit of 45 mph will be reduced to 40 mph which will resultin a
lower possibility of owls being struck by vehides.

As an interim measure during both the section 7 consultation and project construction, the
County placed 175 boxed trees (36 to 48 inch boxes), including 70 ironwoods, 70 mesquites, and
35 blue palo verdes, in 35 clusters at strategic locations to provide cover and enhance the travel
corridors for the owl along both Cortaro Farms Road and Thornydde Road. As evident by the
recent successful movement of a juvenile CFPO from a nearby nest site to the south side of
Cortaro Farms Road, these boxed trees, when placed at strategic locations may have been used by
this owl as cover while dispersing across these roads. These trees will remain in place during the
remainder of the construction period. The Service, County, and AGFD will continue to monitor
the condition and placement of these trees to ensure these boxed trees will be placed in a
configuration and locations that will provide for owl movement.

2Measured from edge of tree canopiesin outer roadway to tree canopies in median strips.
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V egetation disturbance and activities that cause noise disturbances will be excluded within the
off-site Conservation Lands obtained by the County. Management activities will be limited to
only those approved by the Service and will be set forth for the benefit and conservation of the
CFPO in perpetuity. Only activities that are condudve to the long-term conservation of the
CFPO, such as moveament corridors, breeding, foraging, and sheltering will be permitted within
the Conservation Lands.

The use of pesticides potentially could affect CFPOs indirectly by reducing prey species (e.g.,
insects, reptiles, birds) within the CFPO home range and directly if not used in a controlled and
targeted manner. Pesticides and fertilizers are used extensively to control undesireble plants and
weeds. The County will exclude the use of all herbicides and insecticides (pesticides) and
fertilizers within the project site and Conservation Lands, therefore, these adverse effects will not
occur. The County will train their maintenance crews to improve the likelihood of survival of
desirable trees and other vegeation and utilize anintegrated pet management program that will
ultimately benefit the CFPO.

The effects that non-directional and high intensity lighting has on CHPOs is unknown. However,
anecdotal information of CFPOs in northwestern Tucson indicates that they may be able to
tolerate at some level, low intensity lights, and particularly directional lighting. They have not
been observed in areas that have a high number of high density or non-directional lights. The
County will limit the use of high intensity lights to the intersections of Thornydale and Cortaro
Farms Roads only. Because the current and expeded high degree of human activity at these
intersections, owl useis not expected at these locations. Therefore, because owls are likely to
avoid these intersections already due to the current lack of habitat and high degree of human
activity (e.g., vehicular traffic and commeraal business|ocated at 3 of the 4 corners), the
installation of lights at thislocation is not expected to increase their exposure to predation or
other threats.

The proposed action will also cause short-term noise disturbance associated with construction
and long-term noise disturbance and increased human activity. Thomydale Road and Cortaro
Farms Road currently experience high traffic volumes (19,475 vehicles per day in 1997) (SWCA
2001). The project is designed to ease congestion; however, the BA does not provide estimates
of project volumes. Continued growth of the areais expected to continue to increase in the near
future regardless of this project.

Based on the beg available scientific information, it appears this species may betolerant, at |leas
to some extent, of cartain low level noise disturbances associated with human activity. These
disturbances include daily activitiesin residential areas such as people walking, voices, children
playing, horses and other livestock, dogs, low to moderate vehicle and large truck traffic, and
some occasional construction equipment activity. However, the threshold betweennoise levels
and types of activities that an owl can tolerate versus those that will cause an owl to leavean area
are not clearly known at thistime.
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With respect to CFPOs and noise disturbance at the project site, it is noted above that intensive
human use in and around the site is on-going; however, activity levels will substantially increase
in the short-term with construction activities. There will be no noise disturbance from heavy
equipment (e.g., grading, paving, cutting, filling, hauling, heavy earthwork, clearing, grubbing, or
work in culverts/storm drains) within one-quarter mile of a CFPO activity site or nest during the
CFPO breeding season (February 1 to July 31). Only light construction activity (e.g. installation
of water lines, utilities, traffic lights, surveying, and landscaping) will occur during thistimeto
minimize any potential of noise digurbance to nesting owls. The County may continue with
heavy equipment operation inthis area outside of the breeding season. These measures will
reduce the likelihood that noise will substantially affect breeding activitiesif they occur in the
vicinity of this project. Asaresult, significant construction noise disturbances during this critical
period will be substantially reduced.

We do not expect that any CFPO will be killed as a direct result of this project because of the
measures to vegetate areas on either side of the roadways and medians and a reduction of speed
limits which will facilitate successful owl through the project site.

Summary

Survival and recovery of the CFPO will requirenot only protection of all known dtes, but also
the conservation of other areas not currently known to have nesting owls, which can be measured
at two spacial scdes. At alargescale, connectivity is necessary among large blocks of suitable
habitat that are either currently known to have nesting owls or are important for recovery. The
project is located within the proposed Recovery Area 3, in particular, the Northwest Tucson
SMA. This SMA, combined with the adjacent Tortolita Fan SMA, contain the highest number
and density of breeding CFPOs known in Arizona. They also contain particularly important for
the expansion of the population. Immediately tothe south of the prgect siteis high density
commercial and residential devel opment with little or no suitable CFPO habitat. Therefore, the
project siteis not vital as alink between Recovery Areas.

At afiner scale, the protection of habitat within the vicinity of known owl sites for establishment
of new sites and movement between them is also essential. Connectivity between breedingand
non-breeding owls and areas where juvenile owls can establish new nesting territories or replace
owls asthey die are essential for the conservation of the CFPO. This project will maintain, and
In some respects enhance, the existing movement corridors. Movement carridors for the CHPO
located to the north and east of the project site (and encompassing a partion of its territory) will
remain and will be improved from the present condition. Thiswill allow continued interchange
of owlsfrom this siteto other areas to the north within northwestern Tucson. If breeding occurs,
juvenile owls areexpected to be ableto move from their natal area elsewhere to join othe owls
and establish territories. AGFD documentation of CFPOs moving through relatively wide (200
feet and greater) existing wash corridors between high density developments in northwestern
Tucson, and most recently, the owl dispersal across Cortaro Farms Road indicate tha
connectivity has been maintained during the suspended construction period, which will continue
through the remainder of construction. A substantial increase (over 500%) in vegetation (e.g.,
trees, shrubs, cacti, and other vegetation) within the project site will provide adequate screening
and cover for owlsin the area and will alow for adequate movement through the project site.
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The project will remove approximately 8.9 acres of suitable habitat, providing sheltering,
foraging, and movement habitat for owls. Nestingis not currently occurring, norisit expected in
the future within the project site because of its close proximity to high human use areas. To
minimize these adverse effects, approximately 35.6 acres of off-site Conservation Lands will be
obtained by the County for the conservation of the CFPO. Management activities on these lands
will be conducive with the conservation of the CFPO in accordance with measures that will be
agreed upon by the Service. These lands arewithin and/or directly benefit this owl territory by
providing nesting, foraging, sheltering, and movement habitat for the CFPO. We believe this
approach to be consistent with the best available science and the intent of preliminary
recommendations made by the Technical Group of the Recovery Team and Service for
conservation of Arizona CFPO popul ation.

V. CUMULATIVE EFFECTS

Cumulative effects include the effects of future state, tribal, local, or private actions that are
reasonably certain to occur in the action area considered in this biological opinion. Future
federal actionsthat are unrelaed to the proposed action are not considered in this section because
they require separate consultation pursuant to section 7 of the ESA.

The action areais subject to ongoing residential and commercial development pressures, cepital
improvements, and state, local, and private actions are expected to continue development in the
immediate vicinity of the project site and elsewhere in the action area. Any activity clearing five
acres or more requires a NPDES section 402 permit under the CWA from the EPA, and activities
occurring within jurisdictional waters and wetlands of the U.S. require a section 404 pemit
under the CWA from the COE. Asaresult, a substantial number of these antidpated projects
will be subject to future section 7 consultations and are not considered. Many individual

undevel oped parcels will not require afederal permit or other federal nexus and will continue to
be built, and not subject to future consultation. For example, we have become aware of an
estimated 500 private actions without a federal nexus® (e.g., singlefamily residences, churches,
fire stations, etc) that have taken place within northwestern Tucson over the past 12 months.
Thisis particulary important in the action areadue to the large number of undevd oped small
parcels zoned as SR and low density residential areas that, when developed, will further reduce
the amount of suitable habitat, increase fragmentation, and degrade habitat conditions. Also, we
are aware of at least 5 other projects greater than 5 acres in size within the project area that have
initiated or completed grading of suitable habitat either without filing for a section 402 or 404
permit, or they have submitted a notice of intent (NOI) for a 402 permit with the EPA but not
undergone section 7 consultation with the Service.

We are aware of many planned residential and commercial developments, schools, churches, etc.
in the action area that may further reduce and fragment CFPO habitat in thisarea. As stated

13 Such as a section 402 or 404 permit under the CWA, or some other federal authorization or
funding.
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above (Species Distribution section), this area supports one of the highest known concentrations
of CFPOs in the state (3 active nest sitesin 2001). Additiondly, thisareais currently
experiencing arapid growth in new home sales. Since the listing of this distinct population
segment in Arizona housing construction has continued to increase in the Tucson area and this
trend is expected to continue into the foreseeable future. For example in May 1999, new-home
closings were arecord 467 units, higher than any other May within the past decade (The Arizona
Daily Star 1999). In 1999, Tucson-area building permits were 10.9% more than in 1988, and
topped 7,000 for the first time. Permits were highest in northwestern Tucson and, for thefirst
time, Maranaissued more than 1,000 permits, with a strong building trend expected to continue
steady or increasing (The Arizona Daily Star 2000a). We have received, and continue to receive
notification of numerous new housing subdivisions and commercial developmentsin thisregion
aswell. Many of these activities will require afederal permit or authorization, and may enter
into consultation with the Service in the future. However, as stated above, some projects, are
resulting in adverse effects to the CFPO and affecting the survival and recovery of the species but
are not undergoing consultation. Therefore, these activities continue to reduce the anount of
habitat and reduce possible movement corridors within the project area, further degrading the
baseline condition. In addition, projects not having afederal nexus (such as singlefamily
residences) are expected to continue in undevel oped areas within the project area until build-out,
which will further affect the survival and recovery of the CFPO if not done in a manner that
maintains a high proportion of natural open space tha is available for use by CFPOs.

VI. CONCLUSION

After reviewing the current status of the CFPO, the environmental baseline for the action ares,
the effects of the proposed capital i mprovement, and cumul ative effects, it isthe Service's
biological opinion that the proposed action is not likely to jeopardize the continued existence of
the CFPO. There currently is no critical habitat for the CFPO, therefore none will be affected.
These conclusions are based on the record of this consultation including the BA, project
description and the following:

1. Conservation measures will be implemented to minimize noise and vegetation disturbance
within the project site.

2. Thelossof 8.9 acres of suitable habitat will be offset with the protection of 35.6 acres of
Conservation Lands (under aMOA - Appendix A) managed for CFPO conservation
purposes. These lands will be managed in a manner that will protect suitable habitat for the
CFPO and contribute to its conservation.

3. CFPO habitat connectivity withinthe project site to adjacent suitable habitat areasand offsite
Conservation Lands will be maintained.

4. If Conservation Lands other than those identified by the County and approved by the Service
(Appendix A) are utilized, they will have prior approval of the Service to ensure they
adequately offset impacts of this action.
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5. Conservation Lands will provide habitat suitable for breeding, sheltering, feeding, and
movement.

6. Conservation Lands will be located within the affeded CFPO territory and or theimmediate
movement corridors as defined by radio telemetry studies.

7. Management of the offsite Conservation Lands will be conducive to the CFPO by limiting
those activities that might adversely affect the owl in perpetuity (Appendix B).

INCIDENTAL TAKE STATEMENT

Section 9 of the ESA and federal regulation pursuant to section 4(d) of the ESA prohibit the take
of endangered and threatened species, respectively, without special exemption. Take is defined
asto harass, harm, pursue, hunt, shoot, wound, kill, trgp, capture or cdlect, or to attempt to
engage in any such conduct. Harm isfurthe defined by the Service to include significant habitat
modification or degradation that resultsin death or inury to listed species by sgnificantly
impairing essential behavioral patterns, including breeding, feeding, or sheltering. Harasis
defined by the Service asintentional or negligent actions that create the likelihood of injuryto
listed species to such an extent as to significantly disrupt normal behavioral patterns which
include, but are not limited to, breeding, feeding or sheltering. Inddental take is defined as take
that isincidental to, and not the purpose of, the carrying out of an otherwise lawful activity.
Under the terms of section 7(b)(4) and section 7(0)(2), taking that is incidental to and not
intended as part of the agency action is not considered to be prohibited taking under the ESA
provided that such taking isin compliance with the terms and conditions of thisincidental take
Statement.

The measures described below are non-discretionary, and must be undertaken by the EPA and
COE so that they become binding conditions of any grant or permit issued to the County, as
appropriate, for the exemption in section 7(0)(2) to apply. The EPA and COE have a continuing
duty to regulate the activity covered by thisincidental take statement. If the EPA and COE (1)
fail to assume and implement the terms and conditions or (2) fail to require the County to adhere
to the terms and conditions of the incidental take statement through enforceable terms that are
added to the permit or grant document, the protecti ve coverage of section 7(0)(2) may lapse. In
order to monitor the impact of incidental take, the County must report through the EPA the
progress of the action and its impact on the species to the Service as specified in the incidental
take statement (50 CFR 8402.14(i)(3)).

Amount or Extent of Take Anticipated

We do not anticipatethe proposed action will incidentally cause any take in theform of harm,
death, or injury of any CFPO. The project site iswithin a portion of aresident male CFPO’s
home range (600 meters [0.37 milg]). This male was recently paired with afemale owl for about
atwo-week period in September 2001, until she was found dead of apparent domestic cat
predation. It is unknown whether another female owl will again pair with this male and bredd;
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however, it ispossible. If so, CFPOs and their young could be afected by construction noise,
dust, traffic, or other human activity in connection with the construction of these capital
improvements. This project includes conservation measures such that the Service does not
anticipate that these activities will constitute incidental take. Generally, we believe that the
conservation measures adopted by the County as a result of this consultation, will reduce any
CFPO effects below take. However, it is possible that non-lethal incidental take (in the form of
harassment only) of this CFPO will occur within a 600-meter (0.37-mile) radius of its activity
center as the result of ongoi ng construction activity.

Effect of the take

In the accompanying biological opinion, the Service determined that this level of anticipated take
isnot likely to result in jeopardy to the species when the following reasonable and prudent
alternatives are implemented.

Reasonable and Prudent Measures

Pursuant to section 7(b)(4) of the ESA, Service believes the following reasonable and prudent
measures are necessary and appropriae to minimize incidental take of the CFPO:

1. Minimize vegetation disturbance, |oss of key habitat components, and other potential adverse
effects to CFPOs within the estimated home range of the resident single or CFPO pair.

2.  Minimize noise disturbance immediately adjacent to a CFPO nest or activity center.

3. Promote connectivity to allow for movement within CFPO home ranges, between CFPO sites
and adjacent suitable habitat within the project site and Conservation Lands.

4. Monitor construction activities during and after completion of the project to ensure
compliance with the terms and conditions listed below and to determine ther effectivenessto
accomplished their stated goals. Report the findings of this monitoring to the Service and
corrective measures that will be taken if measures are not met and desired goals are not
achieved.

Terms and conditions

In order to beexempt from the prohibitions of section 9 of the Act, the EPA, COE, and County
must comply with the following terms and conditions, which implement the reasonable and
prudent measures described above and outline required reporting/monitoring requirements.
These terms and conditions are non-discretionary.

Terms and conditions necessary to implement reasonable and prudent measure 1:
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Minimize vegetation disturbance, loss of key habitat components, and other potential
adverse effects to CFPOs within the estimated home range of a pair or resident single
CFPO.

1.1  Because thisproject will take more than one year to complete, there is a potential that
CFPOs may move into or around theproject site. In addition, the breeding status of this
owl may change. To determine the status of thisowl and its breeding status, the County
shall coordinateclosely withthe Service and AGFD in regardto the status of this CHPO
site and others that may be present in the future. This may include the County conducting
protocol surveys (using the Service's approved survey protocol in effect at the time of
such activity) prior to continuing construction ectivities if AGFD cannot continue their
research and monitoring efforts. The Service, in coordination with AGFD, shall
determine whethe a CFPO activity center or nest site exists and whether achange in
status (i.e., abandonment) is appropriate, using the best available information, including
survey detection and telemetry data (if available), and other monitoring information.

1.2  If the Service or County become aware of anew CFPO nest or activity center on or within
600 meters (0.37 mile) of the subject property, or a changein the location of the existing
ow! activity center, they shall immediately notify each other. There shall be no additional
clearing of vegetation within this area until the Service, federd agency, and County
conduct a site specific analysis regarding this new information, and the effects of ongoing
and proposed activities to the CFPO.

1.3  Thereshall be noremoval of anestsite and no land clearing or development activity
within a 100-meter (330-foot) radius of a nest or resident CFPO activity center year-
round.

1.4  Only directiona and low intensity lights shall be used within 100 meters (330 feet) of a
nest site or activity center to minimize adverse efects to resident CFPOs.

1.5 The County shall provide educaional informationto construction crews and otherwise
limit their activity to the project site footprint only. The purpose of the educetional
information isto inform crews of these terms and conditions, to minimize vegetation
disturbances to CHPOs, and to ensure maintenance of job site perimeters.

1.6  The County shal adhere to the Habitat Management Plan (Appendix B), which addresses
acceptable and prohibited uses and management actions. V egetation disturbance and
other activities (e.g., plant sal vage, ORV, motorbike use/racing, fi rearm target practicing,
jeep tours, and gpplication of insecticides and herbicides etc.) tha might significantly
degrade CFPO habitat shall be restricted within all Conservation Lands.

1.7  The Service and the County shall review development plans within 600 meters (0.37
mile) of anest or activity center and ensure that habitat retained has an appropriate
amount and configuration of constituent elements for aCFPO within its 280-acre home
range.
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1.8

1.9

Broadcast application (but not direct application within agolf course) of insecticides and
herbicides shall be restricted within the estimated home range (600-meter [0.37-mil €]
radius) of a CFPO nest or activity center to minimize efects to nesting and resident owls
and their prey base.

Appropriate measures shall be taken to ensure the utility ROW remans closed to all
unauthorized motorized use.

Terms and conditions necessary to implement reasonable and prudent measure 2:

Minimize noise disturbance immediately adjacent to a CFPO nest or activity center.

21

2.2

2.3

24

Land clearing, heavy equipment operation, and blasting shall be prohibited within a 400-
meter (0.25-mile) radius of a CFPO nest or activity center during the breeding season
(February 1 through July 31).

The County shall coordinate as necessary with the Arizona Game and Fish Department to
minimize noise disturbances that could disturb breeding and non-breeding CFPOs.

Blasting, land dearing, or other construction adivity which has a greater noise intensity
than such activity shall occur outside of the breeding season (February 1 through July 31)
within a 400-meter (0.25-mile) radius of anest or activity center.

The County shall minimize all human activitiesin all areas designated as Conservation
Lands that may cause substantial noise disturbances that could disturb breeding and non-
breeding CFPOs

Terms and conditions necessary to implement reasonable and prudent measure 3:

Promote connectivity to allow for movement within CFPO home ranges, between CFPO
sites and adjacent suitable habitat within the project site and Conservation Lands.

31

3.2

V egetative screening and buffers (i.e., plant native tree spedes) shall be planted and
maintained along identified owl movement corridors as identified in Figures 1a, 1b, and
1c of the BA to provide visual and noise screening except as set forth in this opinion.

During on-going construction activities, the County shall utilize large boxed trees
arranged in dumps located at strategic locations as identified by the Service (e.g, across
Cortaro Farms Road west of Thornydale Road and Thornydale Road along Washes A, B,
C, and north of Cortaro Farms Road) to provide vegetative cover for CFPO movement
across these roads during the construction period.

Terms and conditions necessary to implement reasonable and prudent measure 4:



Mr. Terry Oda 39

Monitor construction activities during and after completion of the project to ensure
compliance with the terms and conditions listed below and to determine their effectiveness
to accomplished their stated goals. Report the findings of this monitoring to the Service
and corrective measures that will be taken if measures are not met and desired goals are
not achieved.

4.1 If anest or activity center islocated within a 400-meter (0.25-mile) radius of the project
site, the County shall employ an onsite monitor during construction in order to ensure
compliance with the terms and conditions of the ITS.

4.2  The County shall submit to the Service monthly (by the end of each month until
construction and revegetation activities are completed) written report and maps to keep the
Service informed of the status of activities (e.g. CFPO surveys, ongoing and completed
construction phases, etc.) and compliance with these terms and conditions. In addition, the
County shall seek technical assistance from the Service in implementing these terms and
conditions in a manner most effective for minimizing CHPO impacts.

4.3 Within the project site, protocol surveys shall continue as necessary throughout the
construction phase (see 4.2). In addition, surveys and monitoring of the Conservation
Lands shall occur bi-annually to provide informaion on owl usage of these areas.

4.4  Asfunding allows, AGFD will continue to monitor CFPOs in the vicinity of the project
site using radio telemetry. If AGFD is unable to continue these efforts, the County shall
monitor any CFPOs within the project vicinity to determine whether owls are using the
area, and to measure the effectiveness of the conservation measures contained herein.
Monitoring shall continue until transplanted trees and shrubs have matured. The County
shall coordinate with the Service and AGFD in these efforts. Thisinformation shall be
used in subsequent capital improvement projects.

The Service believes that non-lethal incidental take (in the form of harassment only) of apair or a
resident single CFPO could occur because the project site is within aknown owl territory. The
reasonable and prudent measures, with their implementing terms and conditions, are desgned to
minimize the impact of incidental take that might otherwise result from the proposed action. If,
during the course of the action, thislevel of incidental take is exceeded, such incidental take
represents new information requiring reinitiation of consultation and review of the reasonable
and prudent measures provided. The federal agency must immediately provide an explanation of
the causes of the taking and review with the Service the need for possible modification of the
reasonable and prudent measures.

The Fish and Wildlife Service will not refer the incidental take of any migratory bird or bald
eagle for prosecution under the Migratory Bird Treaty Act of 1918, as amended (16 U.S.C. 88
703-712), or the Bald and Golden Eagle Protection Act of 1940, as amended (16 U.S.C. 88 668-
668d), if such take isin compliance with the terms and conditions (including amount and/or
number) specified herein.
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Disposition of Dead or Injured Listed Animals

Upon finding a dead or injured threatened or endangered animal, initial notification must be
made to the Service's Division of Law Enforcement, Federal Building, Room 8, 26 North
McDonald, Mesa, Arizona (602/261-6443) within three working days of itsfinding. Written
notification must be made within five calendar days and include the date, time, and location of
the animal, a photograph, and any other pertinent information. Care must be taken in handling
injured animals to ensure effective treatment and care, and in handling dead specimensto
preserve biological material in the best possible condition. If feasible, the remains of intact
specimens of listed animal species shall be submitted as soon as possible to the nearest Fish and
Wildlife Service or AGFD office, educational, or research institutions (e.g., University of
Arizonain Tucson) holding appropriate state and federal permits.

Arrangementsregarding proper disposition of potential museum specimens shall be made with
the ingtitution before implementation of the action. A qualified biologist should transport injured
animalsto aqualified veterinarian. Should any treated listed animal survive, the Service should
be contacted regarding the final disposition of the animal.

CONSERVATION RECOMMENDATIONS

Sections 2(c) and 7(a)(1) of the ESA direct federal agenciesto utilize their authorities to further
the purposes of the ESA by carrying out conservation programs for the benefit of listed species.
Conservation recommendations are discretionary agency activities to minimize or avoid effects
of aproposed adtion on listed species or critical habitat, to help implement recovery plans, or to
develop information on listed species. The recommendations provided here do not necessarily
represent complete fulfillment of the agency's section 2(c) or 7(a)(1) responsibilities for the
CFPO. In furtherance of the purposes of the ESA, we recommend implementing the following
discretionary actions:

1. The EPA and COE shoud conduct or fund studies using both monitoring and telemetry, to
determine CFPO habitat use patterns and rel ationships between owls and the human interface
in northwestern Tucson. Surveysinvolving simulated or recorded calls of CFPOs requirean
appropriate permit from the Service. AGFD should also be contacted inregard to state
permitting requirements.

2. The EPA and COE should continue to actively participate in regional planning efforts, such
as Pima County’s SDCP, and other conservation efforts for the CFPO.

3. The EPA and COE should assist in the implementation of recovery tasks identified in the
CFPO Recovery Plan when approved by the Service.

REINITIATION NOTICE
This concludes formal consultation on the project site within the Thornydale Road I mprovement

project in Pima County, Arizona. Asprovided in 50 CFR 8402.16, reinitiation of formal
consultation is required where discretionary federal agency involvement or control over the
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action has been maintained (or is authorized by law) and if: (1) anyincidental take not
authorized herein occurs, (2) new information reveal s effects of the agency action that may
adversely affect listed species or critical habitat in a manner or to an extent not considered in this
opinion, (3) the agency action is subsequently modified in away that causes an effect to alisted
species or critical habitat that was not considered in this opinion; or (4) anew speciesis listed or
critical habitat designated that may be affected by this action. In instances where any incidental
take not authorized herein occurs, any operations causing such take must cease pending
reinitiation.

Effects to the CHPO that are outside of the parameters specified in the Conclusion Section of this
opinion will require a case-by-case analysis to determine if reinitiation of consultation is
necessary. If reinitiation isnecessary, the Service shall expeditiously consult with the EPA and
County to resolve any concerns rdated to the CFPO and to determine what, if any, measures are
needed to minimize potential adverse effects to the CFPO.

We have assigned log number 2-21-00-F-213 to this consultation. Pleaserefer to that number in
future correspondence on this consultation. Any questions or comments should be directed to me
or Mike Wrigley at (602) 640-2720 or Sherry Barrett at (520) 670-4617.

Sincerely,

/sl David L. Harlow
Field Supervisor

cc: Assistant Regiond Director, Fish and Wildlife Service Albuquerque, NM (ARD-ES)
C.H. Huckelberry, Pima County Administrator, Tucson, AZ
Army Corps of Engineers, Phoenix, AZ (Attn: Robert Dummer)
Arizona Game and Fish Department, Region 5, Tucson, AZ (Attn: Scott Richardson)

W:\Mike Wrigley\Thornydale fnl BO.wpd:cgg
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MEMORANDUM OF AGREEMENT BETWEEN
UNITED STATES FISH AND WILDLIFE SERVICE
' AND
PIMA COUNTY, ARIZONA
FOR THE ACQUISITION OF MITIGATION LANDS
FOR THORNYDALE ROAD IMPROVEMENTS

This MEMORANDUM OF AGREEMENT (“Agreement”), made and entered into as of the __ day
of , 2002, by and between PIMA COUNTY, ARIZONA (County), and the

UNITED STATES FISH AND WILDLIFE SERVICE (“FWS” or the “Service”), hereinafter
collectively called the “Parties,” defines the Parties' roles and responsibilities and provides a common
understanding of actions that will be undertaken to avoid, minimize, and mitigate the effects of the
County’s improvements to Thornydale Road (Road) on the Cactus Ferruginous Pygmy-owl and its
critical habitat. '

1.0 Recitals
This Agreement is entered into with regard to the following facts:

1.1. The property through which the Improvements will be built contains habitat for the
federally listed Cactus Ferruginous Pygmy-owl, (Glaucidium brasilianum cactorum).

1.2. County intends to improve the Road from Magee Road to approximately one quarter of a
mile north of Cortaro Farms Road found in Sections 29, 30 and 31 of Township 12 South, Range 13
East, Pima County, AZ (the “Improvements”).

1.3. The Improvements affects on the Cactus Ferruginous Pygmy-owl and its habitat can be

. found in the Draft Biological Opinion prepared by the Service for County in regard to the
Improvements.

1.4. County prepared and submitted to Service a Biological Assessment (BA) of the impacts of
the Improvements on the identified endangered species for a Section 7 consultation under the

Endangered Species Act (ESA). As part of this BA, it was determined that approximately 8.9 acres of
suitable habitat for the Cactus Ferruginous Pygmy-owl will be lost due to the Improvements.

1.5. Service recommends that development within specific areas be limited to 20 percent. To
achieve this ratio, County will offset the loss of the 8.9 acres of suitable habitat within the project area
by acquiring and preserving in perpetuity approximately 35.6 acres of suitable Cactus Ferruginous




Pygmy-owl habitat (hereinafter the ‘“Property”) within the area (hereinafter the “Habitat Area”)
depicted in Exhibit 1 of this Agreement. ' '

1.6. The Habitat Area depicted in Exhibit 1 has been identified by the Service as suitable
habitat for acquisition by County for the Cactus Ferruginous Pygmy-owl. Acquisition of the 35.6 acres
mitigates the effects of the Improvements on the Cactus Ferruginous Pygmy-owl, as described in the
Draft Biological Opinion (BO). Failure to acquire the Property will result in re-initiation of consultation
under Section 7 of the Endangered Species Act.

1.7. Not all land parcels identified in Exhibit 1 are required to meet the required acreage of
35.6 acres for mitigation of the Improvements. If during a condemnation action by County other
appropriate mitigation lands to satisfy this Agreement become available, County has the option to
acquire said lands by purchase, gift, condemnation or any other means instead of completing
condemnations being pursued for the purposes of this Agreement.

2.0 DEFINITIONS

2.1. Agreement: This Memorandum of Agreement Between United States Fish and Wildlife

Service and Pima County, Arizona for the acquisition of mitigation lands for the Thornydale Road
Improvements.

2.2. Biological Assessment (BA): As it is used in this MOA, the term Biological Assessment
(BA) refers to the BA entitled, “Revised Biological Assessment of Potential Impacts to Cactus
Ferruginous Pygmy-Owl From The Thornydale Road Project (Magee Road to 800 Feet North of
Cortaro Farms Road), Pima County, Arizona,” prepared by SWCA, Inc. for County on May 11,
2001.

2.3. Draft Biological Opinion (BO): As it is used in this MOA, the term Draft Biological
Opinion (BO) refers to the Draft BO entitled, “Draft Biological Opinion,” submitted by the Service to
the Environmental Protection Agency (EPA) on December 6, 2001.

2.4. County: Pima County, Arizona.
2.5. Habitat Area. The area of land depicted in Exhibit 1 of this Agreement.

2.6. Property. 35.6 acres of suitable habitat for the Cactus Ferruginous Pygmy-owl within the
Habitat Area.

2.7. Improvements/Road: Thornydale Road from Magee Road to approximately one quarter
of a mile north of Cortaro Farms Road found in Sections 29, 30 and 31 of Township 12 South, Range
13 East, Pima County, AZ.

2.8. Service. United States Fish and Wildlife Service.
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3.0 COOPERATIVE EFFORT

Service and County agree to continue to cooperate throughout the condemnation proceeding
and until County has acquired the required 35.6 acres of mitigation habitat referenced in this

Agreement. This Agreement expresses the intent of the parties and shall not be construed to create any
remedy other than that available under existing law.

4.0 TERMS USED

Terms defined and utilized in the Biological Assessment (BA), Draft Biological Opinion (BO)
and Final Biological Opinion and the ESA have the same meaning when utilized in this Agreement,
except as specifically noted.

5.0 AGREEMENT

NOW, THEREFORE, County and the Service pursuant to the ahove do hereby mutually agree as
follows:

COUNTY OBLIGATIONS

5.1. County will acquire by gift, purchase, immediate condemnation action or other means 35.6
acres of suitable Cactus Ferruginous Pygmy-ow] habitat.

5.1.a. County agrees to pursue the condemnation action rcfcrenced in paragraph 5.1
above in good faith and with no undue delay.

5.1.b. County agrees to not exit, discontinue, or withdraw from the condemnation
action except in the case that County agrees to immediately acquire by gift, purchase, or
condemnation, 35.6 acres of suitable mitigation habitat in lieu of the condemnation action. The
Service must agree to the suitability of the mitigation habitat to be acquired by County under
these circumstances.

5.1.c. Ifthe County’s condemnation action is unsuccessful, County will immediately
contact the U.S. Fish and Wildlife Service of such failure.

5.2. The property, acquired through either condemnation or purchase, will be used to mitigate
the impacts of development and operation of the Road.

5.3. County will acquire a minimum of 35.6 acres from the identified parcels in Exhibit 1
attached to this Agreement, or other parcels approved by Service by December 31, 2003, as suitable
mitigation habitat. If for any reason County does not acquire through condemnation the Property
specified in the Habitat Area in Exhibit 1, County will otherwise diligently pursue the completion of the
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acquisition of the specific parcels listed in Exhibit 1 or consult with Service on other appropriate parcels
to purchase for mitigation. '

5.4. County has prepared a Management Plan for the properties and will implement it as soon
as property is acquired. The Management Plan will serve as guidance for the management and

conservation of properties acquired to mitigate the effects of the Road. A copy of the management plan
is attached as Exhibit 2.

5.5. If condemnation action is required to acquire the Property by County, County shall submit
bi-annual reports to Service summarizing the status and progress of the condemnation action to the date
of each report.

5.6. County shall, upon successful acquisition of the Property, execute a conservation
easement against the Property in favor of the Pima County Flood Control District or another entity
agreed upon by the Service for the purpose of establishing the maintenance and conservation of the
Property in perpetuity.

SERVICE OBLIGATIONS

5.7. The Service will complete the Final Biological Opinion for the Section 7 consultation
associated with the Improvements within the time lines established in the U.S. Code of Federal
Regulations.

5.8. In the event the Service fails to issue a completed Final Biological Opinion for the Section
7 consultation associated with the Improvements, this Agreement will be considered null and void.

6.0 AMENDMENTS

This Agreement may be amended consistent with the ESA and with the written consent of each
of the parties hereto. Service agrees to process requests for amendments in a timely manner. This
Agreement will only be amended upon the written agreement of both parties.

7.0 MISCELLANEOUS PROVISIONS

7.1.  No Partnership

This Agreement shall not make or be deemed to make any party to this Agreement the agent
for, or the partner of, any other party.
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7.2.  Successors and Assigns

This Agreement and each of its covenants and conditions shall be binding on and shall inure to
the benefit of the Parties hereto and their respective successors and assigns in conformance with the
provisions of 50 CFR 13.25 (1994, as amended).

7.3. Notice

Any notice permitted or required by this Agreement shall be delivered personally to the persons
set forth below or shall be deemed given five (5) days after deposit in the United States mail, certified
and postage prepaid, return receipt requested, and addressed as follows or at such other address as
any Party may from time to time specify to the other Parties in writing.

To Service: To County:

Field Supervisor Deputy County Administrator, Public Works
United States Fish and Wildlife Service Pima County Dept. of Public Works
Arizona Ecological Services Office 100 N. Stone, Suite 300

2321 W. Royal Palm Road, Suite 103 Tucson, AZ 85701

Phoenix, Arizona 85021 Tel. 520-205-8350, fax 520-205-8360
with a copy to: Copy to:

Assistant Field Supervisor Director, Pima County Natural Resources,
United States Fish and Wildlife Service Parks and Recreation Department

Tucson Field Office 3500 W. River Road

110 S. Church Street, Box 52 Tucson, AZ 85741

Tucson, AZ 85701 Tel. 520-877-6000, fax 520-877-6006

74  Entire Agreement

This fully executed document, including all attached exhibits and documents incorporated by
reference, constitutes the entire Agreement between the Parties. Except for the BA and BO, this
Agreement supersedes any and all other Agreements, either oral or in writing among the Parties with
respect to the subject matter hereof and contains all of the covenants and Agreements among them with
respect to said matters. Each party acknowledges that no representation, inducement, promise or
Agreement, oral or otherwise, has been made by any other Party or anyone acting on behalf of any
other Party that is not embodied herein.

7.5 Elected Officials Not to Benefit

No member of or delegate to Congress shall be entitled to any share or part of this Agreement,
or to any benefit that may arise from it.
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7.6 ~ Availability of Funds

Implementation of this Agreement by the Service is subject to the requirements of the Anti-
Deficiency Act and the availability of appropriated funds. Nothing in this Agreement will be construed
by the parties to require the obligation, appropriation, or expenditure of any money from the U.S.
Treasury. The parties acknowledge that the Service will not be required under this Agreement to
expend any Federal agency's appropriated funds unless and until an authorized official of that agency
affirmatively acts to commit to such expenditures as evidenced in writing.

7.7  Multiple Originals

This Agreement may be executed in any number of multiple originals. A complete original of
this Agreement shall be maintained in the records of each of the Parties hereto.

7.8 Third-Party Beneficiaries

Without limiting the applicability of the rights granted to the public pursuant to the provisions of
16 U.S.C. §1540(g), this Agreement shall not create any right or interest in the public, or any member
thereof, as a third party beneficiary hereof, nor shall it authorize anyone not a Party to this Agreement to
maintain a suit for personal injuries or property damages pursuant to the provisions of this Agreement.
The duties, obligations, and responsibilities of the Parties to this Agreement with respect to third parties
shall remain as imposed under existing Federal or State law.

7.9  Relationship to the ESA and Other Authorities

The terms of this Agreement shall be governed by and construed in accordance with the ESA
and other applicable laws. In particular, nothing in this Agreement is intended to limit the authority of
the Service to seek penalties in federal court or otherwise fulfill its responsibilities under the ESA.
Moreover, nothing in this Agreement is intended to limit or diminish the legal obligations and
responsibilities of the Service as an agency of the Federal government.

7.10 References to Regulations

Any reference in this Agreement to any regulation or rules of the Service, shall be deemed to be
a reference to such a regulation or rule in existence at the time an action is taken.

7.11 Applicable Laws

The Parties shall comply with all applicable federal, state and local laws, rules, regulations,
standards and executive orders, without limitation to those designated within this Agreement.

7.11.1. Anti-Discrimination. The provisions of Arizona Revised Statutes (A.R.S.) Section 41-
163 and Executive Order Number 99-4 issued by the Governor of the State of Arizona are
incorporated by reference as part of this Agreement.
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7.11.2. Americans with Disabilities Act. This Agreement is subject to all applicable provisions
of the Americans with Disabilities Act (Public Law 101-336, 42 U.S.C. 12101-12213) and all
applicable federal regulations undcr the Act, including 28 C.F.R. Parts 35 and 36.

7.11.3. Federal Jurisdiction. The Service reserves the right to seek injunctive relief in Federal
~ court for any breach of the terms of this Agreement by County.

7.11.4. AR.S. § 38-511. This Agreement is subject to cancellation for conflicts of interest
pursuant to A.R.S. § 38-511.

7.12 Dispute Resolution

The Parties will cooperate in good faith to achieve the objectives of this Agreement and to
avoid disputes. The parties will exert their best efforts to resolve disputes at the lowest organizational
level before elevating the dispute to the appropriate officials within their respective organizations.

713 Indemnification

To the fullest extent permitted by law, the Parties shall indemnify, defend and
hold the other Party, its governing board or body, officers, departments, employees and agents
harmless from and against any and all suits, actions, legal or administrative proceedings, claims,
demands, liens, losses, fines or penalties, damages, liability, interest, attorney’s, consultant’s and
accountant’s fees or costs and expenses of whatsoever kind and nature, resulting from or arising out of
any act or omission of the indemnifying party, its agents, employees or anyone acting under its direction
or control, whether intentional, negligent, grossly negligent, or amounting to a breach of contract, in
connection with or incident to the performance of this Agreement.

7.14 Waiver

Waiver by any Party of any breach of any term, covenant or condition herein contained shall
not be deemed a waiver of any other term, covenant or condition or any subsequent breach of the same
or any other term, covenant, or condition herein contained.

7.15 Force Majeure

A Party shall not be in default under this Agreement if it does not fulfill any of its obligations
under this Agreement because it is prevented or delayed in doing so by reason of uncontrollable forces.
The term “uncontrollable forces™ shall mean, for the purpose of this Agreement, any cause beyond the
control of the party affected, including but not limited to failure of facilities, breakage or accident to
machinery or transmission facilities, weather conditions, flood, earthquake, lightening, fire, epidemic,
war, riot, civil disturbance, sabotage, strike, lockout, labor dispute, boycott, material or energy
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shortage, casualty loss, acts of God, or action or non-action by governmental bodies, other than action
or non-action by governmental bodies which are a Party to this Agreement, in approving or failing to
act upon applications for approvals or permits which are not due to the negligence or willful action of
the Parties, order of any government officer or court, excluding orders promulgated by the Parties
themselves, and declared local, state or national emergency, which, by exercise of due diligence and
foresight, such Party could not reasonably have been expected to avoid. Any Party rendered unable to
fulfill any obligations by reason of uncontrollable forces shall exercise due diligence to remove such
inability with all reasonable dispatch.

7.16 Term of Agreement

This Agreement shall be effective upon the date of signature of the last signing party and shall
terminate upon recordation of a conservation easement against the Property by County and issuance by
Service of the completed Biological Opinion for the Section 7 consultation associated with the
Improvements.

IN WITNESS WHEREOQOF, THE PARTIES HERETO have executed this Implementing
Agreement to be in effect as of the date last signed below.

UNITED STATES FISH AND WILDLIFE SERVICE:

By: Date:
U.S. Fish and Wildlife Service
Field Supervisor
Phoenix, AZ

PIMA COUNTY ARIZONA:

By: Date:
Chairman, Board of Supervisors
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ATTEST: Approved as to form:

By: Deputy County Attorney
Clerk of the Board

Approved as to content:

By:
Deputy County Administrator for Public Works

Exhibits:
1: Habitat Area
2: Mitigation Lands Management Plan
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Appendix B



HABITAT MANAGEMENT PLAN
Transportation Corridor CFPO Conservation Land Reserve

INTRODUCTION
CFPO Conservation Land Reserve

Pima County (County) will obtain, manage, and preserve for the conservation of the
cactus ferruginous pygmy-owl (CFPO) the below identified Conservation Land Reserve
(Reserve) to off-set and minimize the loss of suitable habitat resulting from the
improvement of transportation corridors for motor vehicles. The CFPO is listed by the
U.S. Fish and Wildlife Service (USFWS) as an endangered species. Loss, fragmentation,
and alteration of habitat from residential and commercial developments and some capitol
improvements are the primary threats to the CFPO. Establishment of the Reserve is
intended to protect existing CFPO habitat and to provide movement corridors for the
CFPO. Through proper management of the Reserve, Pima County seeks to preserve
native plant populations. Special efforts may be targeted where needed to maintain,
protect and restore natural habitat values and ecosystem integrity.

The Reserve may be added to and may also serve as a mitigation bank to provide

compensatory mitigation in advance of authorized impacts to similar resources
elsewhere.

Site Description

The initial location of the Reserve are properties approved by the USFWS that will
minimize and partially off-sct adverse impacts to a known CFPO from the construction of

Thornydale Road from Magee Road to approximately 1,400 feet north of Cortaro Farms

Road. Approximately 14.7 acres have already been acquired for the Reserve.
Approximately 36 acres have been identified for acquisition from parcels identified on
the attached map.

"MANAGEMENT PLAN
Access Restrictions

The Reserve will be fenced using materials that will permit the movement of wildlife and
signed to restrict unauthorized access to the property. No actions will be taken to
discourage wildlife from using the area. Vehicular access gates will be locked and signed
to discourage unauthorized entry.
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The fence line around the perimeter of the Reserve will be checked quarterly. Repairs
will be performed as needed to maintain the fence. Researchers studying CFPO will be
granted access to the property with prior approval from the County and USFWS.

Prohibited Activities

The following activities are prohihited on the Reserve: (1) use of firearms; (2) off road
motorized vehicles; (3) use of pesticides or herbicides other than for controlling invasive
exotic species; (4) events with crowds of more than 10 people; (5) the construction or
vehicular use of roads; (6) land or vegetation clearing of any type except where

authorized by the County and the USFWS; and (7) any unauthorized use as outlined in
the Conservation Easement.

Survey Information

The Reserve will be surveyed by a qualified biologists or plant ecologist to document the
quality of the habitat at the initiation of the Reserve. At least once every three years the

Reserve will be surveyed to evaluate habitat quality. Results shall be submitted to the
USFWS with the annual monitoring report.

Every two years a survey will be conducted for the presence of CPFO in accordance with
the survey protocol approved by the Arizona Game and Fish Department and USFWS at
that time. Any CFPO detections shall be reported to the USFWS within 24 hours.

Non-native Vegetation

There are currently no widespread infestations of non-native invasive vegetation in the
Reserve. By restricting vehicular access and most uses of the property, the chances of
introducing non-native plant species are reduced. If non-native species invades the
Reserve, management actions may be taken to remove evasive exotic specics. The
specific actions taken will depend on the type of species, extent, and location with the
approval of the USFWS.

Natural Disasters

If a fire in the area threatens the adjacent properties, fire departments shall respond as
needed to protect these properties. In the event of natural disasters, the County will not
be responsible for re-establishing lost habitat.

Revegetation and Enhancement

The County shall where possible enhance and restore with native vegetation areas that
has been degraded or where vegetation has been otherwise removed by past land
management practices. These actions will be intended to improve the habitat condition of
the Reserve and enhance its condition for the conservation of the CFPO.
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Hazardous Materials

The discharge or release of any material or substance deemed “hazardous” or “toxic”
under any applicable federal, state, or local environmental laws will not be allowed. All
trash illegally dumped on site shall be removed by the County upon discovery.

Monitoring

The County shall inspect the Reserve quarterly to ensure it is being managed in a manner
that meets the indented purposes stated in this Management Plan. Permanent photo
points shall be established throughout the Reserve to clearly document the baseline
condition of the Reserve and its condition in each subsequent year after it is established.

A written report shall be submitted to the USFWS annually with all survey and
monitoring results.
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